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GILLESPIE VS. PALMER and others. 

Hxtension of suffrage to colored persons—Oh. 137, Zaios of lSi%—Midence of -votes 
cast at an election—JPei-son taking the oath in sec. 36, ch, 7, Ji. S., must he allowed 
to vote—Liability of iiis;pectors of eleotwn. 

1. Sec. 2, of the act of March 22, 18i9, submitting to a vote of tUe people the 
question of extending the right of suffrage to colored persons, became a law 
when it had been approved by a majority of the TOtes cajst upon that subject at 
the general election next after the passage of the act. 

2. The demurrer in this case admits the allegation that a majority of all the votes 
cast at said electioUj upon that subject, was in favor of such extension, but if 
this had been denied, the fact might have been proved by the best legal proof 
the nature of the case would admit of, and if proveable in no other way, the 
court might receive the testimony of living witnesses, such as the inspectors of 
the election. 

3. If a person who tenders his vote to the inspectors, being challenged, takes the 
oath prescribed in sec. 3i of chap. T, R. S. 1S5S, and answers the CLuestionsthey 
put to him, no matter how false his answers may be, or how clearly they may 
shew he has no right to vote, the inspectors must then, if he insists upon voting, 
tender him the oath prescribed in the 86th sectioUjand, if he takes it, are bound 
to receive his vote. 

4r. An action lies against inspectors of an election for unlawfully refusing to re­
ceive the vote of an elector, although such refusal was without malice. 

APPEAL from the Circuit Coui-t for Milwauhee County. 
The complaint stated that the plaintiff was a mulatto, of balf 

white and half African blood, a citizen of this state, and a res­
ident for several years last past of the 7th ward of the city of 
Milwaukee; that at the general election held in said state, in 
Koveniber, 1849, in pu.rsuaiice of the constitution and of a 
law passed for that purpose, the question was submitted to the 
electors of said state, whether the right of suffrage should be 
extended to persons of African descent residing therein and 
possessing the necessary ci_ualifications of electors; and that 
the majority of the votes cast at such election upon that ques­
tion was in favor of such extension, the number for it having 
been 5,265, and the number against it, 4,075 ; but the plaintiff 
admitted that such majority was not equal to a majority of all 
the votes cast at su-oh election for the officers voted for at the 
same. The complaint farther alleged the application of the 
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plaintiff at.the proper time to the proper board of registry to 
have his name registered as an elector of said ward, which was 
refused, as he believed, for the sole reason that he was a per­
son of mixed or African blood ; and that on the day of the 
general election in E"ovembei-, 1865, while the polls were open 
in said ward for the reception of votes, he offered his vote to 
the defendants, who were the inspectors of said election, ac­
companied by his affidavit in writing giving the reason why his 
name did not appear on the list of the voters of said ward, and 
by the affidavit of two householders of said ward that they 
knew him to be an inhabitant of said ward, stating the place 
of his residence therein; and that the defendants "wrongfully 
and illegally refused to receive the plaintiff's vote, or to deposit 
the same in the ballot box, for the sole reason that he was a 
person of African descent," to his damage, &o. 

A demurrer to the complaint on the ground that it did not 
state facts sufficient to constitute a cause of action, was sus­
tained pro forma; and the plaintiff appealed. 

Bijron Paine^ for appellant. 
D. Q. Hooker (with whom was Qeo. B. Bmitli)^ for re­

spondent : 
I. Section 2 of chap. 137, Laws of 1849, was, hj the terms 

of the first section, to become a law only upon condition that 
"a majority of ail the votes cast at such election [in 1849] 
shall [should] be given in favor of equal suffrage to colored 
persons." Section 2 never became a law, as it was not ap­
proved by a majority of all the votes cast at the election, but 
only by a majority of all the votes cast on the question sub­
mitted. 

It may be argued that the word "votes" is used as signify­
ing ballots, and as separate ballots were given on this question, 
and as the law then in force required separate ballots to be 
given on other subjects, that a majority of all the voters might 
have deposited ballots in favor of the proposed law, and still 
the law might not have been approved by a majority of all the 
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ballots deposited on all questions voted on at the election; and 
that in order to render the law consistent in its provisions, and 
consistent with the provisions of other statutes then in force, 
it should be changed by judicial construction, so that the 
words " a majority of all the votes cast at such election," shall 
read " a majority of all the votes cast at such election on that 
subject^ But the word "votes" is not used in this statute as 
synonymous with the word "ballots," And although these 
words are sometimes used one for the other, they are not, 
strictly speaking, synonymous words. They certainly do not 
mean the same thing. The word " vote," means suffrage— 
expression of the will—while the word "ballot" signifies that 
by which the right of suffrage is exercised; it is the means by 
which the will is expressed. One elector can exercise the right 
of suffrage, or vote, but once at a general election, although in 
doing so he may be allowed to deposit several ballots. The 
act of depositing one ballot embracing the names of several 
of&cers to be voted for, and several subjects to be voted on, is 
the same as that of depositing at the same time several ballots, 
embracing, together, the same names and subjects. Each con­
stitutes practically and legally but one act. 

The law in force in 1819 regulating elections, required the 
use of one ballot for state oficers, another for county o£6,cers, 
and still another for members of Congress. Sections 5 and 
6, page 197j Laws of 1848, And these ballots were required 
to be deposited in separate boxes. Sections 11 and 14, page 
199- 9, Laws of 1848. The number of ballots, therefore, de­
posited in the several boxes, would not show how many votes 
had been cast at the election; but the poll lists would show 
that fact These lists, and not the ballots, were made the evi­
dence of the whole number of votes cast at the election, and 
also of the number of ballots deposited in each box. Sees. 15 
and 16, p. 199, and sec. 25, p. 200, Laws of 1848. Hence it is 
clear that the " majority of all the votes cast at such election," 
refers not to a majority of all the ballots deposited in the sev-
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eral boxes, but a majority of all the votes cast at the election, 
as shown by the poll lists. 

II. The law of 1849 is inoperative and void, because it fails 
to provide the means by which it could be carried into effect 
(1.) It contains no provision, nor was there then in force any 
provision of law, authorizing or requiring any officer or per­
son to furnish the separate box, in which the ballots on this 
question were to be deposited. The inspectors of election 
were required to provide a "state box," a "county box," a 
"congress box," and an " electoral box," but none other. Sec. 
11, p. 198, Laws of 1848. (2.) I t contains no provision, nor 
was there then in force any provision of law, for the canvass­
ing or returning of the votes cast on this question by the in­
spectors of election. Sees. 26, 27 and 28, Art. 4, Title 3, and 
sec. 1, Ar t 1, Title 4, Laws of 1848. (8.) I t contains no pro­
vision, nor was there any provision of law then in force, requir­
ing the clerks of the several boards of supervisors to embrace 
in their returns to the governor, secretary of state and treasur­
er, a statement of the whole number of votes cast at the elec­
tion, or a statement of the votes so far as they relate to this -
question. Sec. 8, p. 203, Laws of 1848. (4.) It contains no pro­
vision, nor was there in force any provision of law, by which 
the state canvassers were authorized or required to canvass the 
votes on this question, nor by which, any officer or person was 
authorized or required to determine or declare the result of the 
election on this question. Sees. 13 and 14, pp. 203 and 204, 
Laws of 1848. These several provisions were not required ex­
cept for the purposes of this law. But as this law could not 
be carried into effect without them, they should have been em­
braced in it. 

IIL If the law of 1849 is so framed, that in order to render 
it consistent in its provisions^ and with other provisions of stat­
ute then in force, it must be so construed that the majority 
of votes referred to should be deemed a majority of the votes 
cast on that subject^ then the law is clearly void, because it 
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would be in direct conflict with sec. 1, Art. S of the constitu­
tion of the state. This section j)rovides that " no such law 
shall be in force u.ntil the same shall have been submitted to a 
vote of the people at a general election, and approved by a 
mrjority of all the votes cast at such election." There appears 
to be no special reason why this language of the constitution 
should not be construed by the usu.alru.le of construction, which 
is, tha t" all words and phrases shall be construed and understood 
according to the common and approved usage of the language." 
Sec. 1, chap. 5, E. S. But if the language used does not 
clearly indicate the intention of the convention that framed 
the constitution, and if it is necessary to go back of or look 
outside of the language itself to ascertain that intention, then 
I insist that the language used in the constitution in submitting oth­
er questions to a vote of the people^ the requirements. of other pro­
visions of the constitution.^ the circumstances under lahich this pro­
vision wets adopted hy the convention^ the action of the convention 
on the hanh question, and the construction which the state canvas­
sers^ the hgislature, and tlie people have given to this ptarticidar^ro-

'vision, clearly show that the "majority of all the votes cast at 
such election," means a number of votes equal to a majority of 
all the persons voting at the election. 1. Sec. 5, Art. 11, of the 
constitution, in providing for submitting to a vote of the ]3eo-
ple, the question of "bank or no bank," declares that " i f at 
any such election, a number of votes equal to a majority of all 
the votes cast at such election on that subject shall be in favor 
of banks, then the legislature shall have the power to grant 
bank charters," &c. Sec. 1, A r t 12, in providing for submit­
ting to a vote of the people proposed amendments to the con­
stitution, declares that " if the people shall approve and ratify 
such amendment or amendments by a majority of the electors 
voting thereon, such amendment or amendments shall become 
part of the constitution." Sec. 2, Art. 12, in providing for 
the calling of a convention to revise or change the constitu­
tion, declares that "if it shall appear that a majority of the 
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electors voting thereon have voted for a convention, the legis-
latme shall, at its next session, provide for calling such con­
vention." Sec. 7, Art. 13, in providing for submitting to the 
people the question of dividing counties, declares that the coun­
ty shall not be divided "unless a majority of all the legal vo­
ters of the county vo/mf/ on the question shall vote for the same." 
And sec. 8, Ar t 13, in providing for the removal of county 
seats, declares that no county seat shall be removed until " a 
majority of the voters of the county voting on the question shall 
have voted in favor of its removal." These provisions and the 
one for the extension of suffrage are the only ones in the 
constitution for the submission of questions to a vote of 
the people. One provides that the question submitted, in 
order to become a law, shall be approved by a majority of all 
the votes cast at such election; while each of the other five limits 
the requisite number, in the most guarded language, to a ma 
jority of the votes cast on the question submitted. If it had 
been the intention to limit the requisite number of votes in the 
provision for the extension of suffrage, to a majority of the 
votes cast on that subject—a subject in which the people of the 
state were as deeply interested, and on which the members of 
the convention exhibited quite as much feeling, as upon any 
of the other subjects alluded to—I submit that the limitation 
would have been actually made, as in the other provisions. 2. 
This provision for the extension of suffrage practically oper- ' 
ates as a provision for an amendment to the constitution. Sec. 
1, Art 12, on amendments, requires that a proposed amendment 
shall be agreed to by a majority of all the members elected to 
each of the two houses of the legislature, and then referred to 
the legislature to be chosen at the next general election,, and 
approved by a majority of all the members elected to each 
house of such legislature, before it can be submitted to the 
people. And as an ordinary amendment to the constitution 
can not be made, without being twice approved by a majority 

of all the representatives of the people, and also by a majority 
YoL. XX—36 
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of aU the people who maybe disposed to vote on the question, 
it is not reasonable to presume, against the language used, that 
the convention intended to permit a change in the provisions 
of the constitution on so important a subject as the right of 
suffrage, and one which the convention knew would at that 
time have been particularly odious to a large majority of the 
people, without requiring that it should be approved, either by 
an actual majority of all the members of the legislature, or by 
an actual majority of the voters themselves. 3. The proposi­
tion to extend the right of suffiage to colored persons had been 
submitted to the people, and rejected by them in 1847. The 
number of votes cast in favor of the proposition, was 7,664; 
the number against it, was 14,615 ; while the whole number of 
votes for and against the proposed constitution, submitted at 
the same time, was 34,351; showing that 12,072 electors voted 
on the question of the adoption of the constitution, who did 
not vote either for or against the extension of suffrage. The 
convention, in acting upon the proposition to su.bmit the ques­
tion again, had in view the result of the former submission, 
and acted specially in reference to it It was perfectly appa­
rent that there would be a material difference between a ma­
jority of the votes cast at the election, and a majority of the 
votes on that subject. 4. The second section of the article on 
" banks and banking," as originally adopted, empowered the 
legislature to submit to the people at a general election, the 
question of " bank or no bank," and provided that if " a num­
ber of votes equal to a majority of all the votes cast at such 
election," should be in favor of banks, then the legislature 
should have power to grant bank charters, or to pass a general 
banking law. And it further provided that the law, when so 
passed, should have no force or effect, until it should be sub­
mitted to a vote of the people, and be approved by "a majority 
of ah. the votes cast at such election." Jour, and Debates Con­
vention, 1847 and 1848, p. 317. The article was recommitted 
with instructions to the committee to amend that section, by 
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limiting the requisite number of votes in each provision to a 
majority of the votes cast on the question submitted. Ibid., 
p. 330. These amendments were adopted, and the article was 
passed as amended. This section, as originally ch-awn and 
adopted, was opposed upon the special ground that it required 
a majority of all the votes cast at the election to enable the 
legislature to pass the law, and also required a majority of all 
the votes cast at the election to give the law effect It was 
claimed that a majority of all the votes cast 07i that subject was 
aE that could be reasonably required, either to authorize legis­
lative action or to give the law effect See page 317. The 
only object in recommitting the article was to change that ma­
jority ; and the only objection to recommitting it, or to adopt­
ing the amendments reported, was that a majority of all the 
votes cast at the election should be required. See pp. 330 & 340. 
And the only question discussed was, whether a majority of 
all the votes cast at the election, or a majority of all the votes 
on that subject, should be required. The convention, therefore, 
understood the meaning of the language used in the several 
provisions for submitting questions to a vote of the people; 
and it is reasonable to suppose that it was actu.ally intended, 
by the language used in the provision for the extension of suf­
frage, to require a majority of votes equal to a majority of the 
electors voting. I hardly think the court will presume a dif­
ferent intention, 

5. If the state canvassers were authorized by law to de­
termine whether the law of 1849 had receive the requisite num­
ber of votes, and to declare whether it had been approved or 
not, then their decision was final, and is binding upon this 
court Savemeyer v. The Board of Supervisors of the Oounty of 
Iowa, decided at present term U. S. Supreme Court And it 
is immaterial, for the purposes of this proposition, whether they 
were so authorized or not, because the plaintiff is not in a po­
sition to gainsay their authority. This suit is brought upon 
the theory, and can be maintained only upon the theory, that 
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they were endowed by law with the authority which they as­
sumed to exercise. The legislature had several times con­
strued this language of the constitution as requiring a majori-
ty of votes equal to a majority of all the electors voting: once 
in adopting the revised statutes of 1858, and not embracing 
the law of 1849 in the revision, as one of the laws of the state ; 
again in 1857, and again in 1865, in passing a law to submit 
the question to the people anew; and if there is any real 
doubt as to the meaning of the language under consideration, 
then this legislative construction is certainly entitled to much 
weight Sedgwick on Stat and Const Law, 252 ; Coutant v. 
The People, 11 Wend., 511. And as the questions involved 
ill this case, and the object sought by the suit, are wholly po­
litical in tlieir natm-e, the construction given by the legislature 
should be deemed conclusive, and particularly so, as the peo­
ple of the state have uniformly acquiesced in and approved of 
this legislative construction. 

DowiTER, J. Section 1, Ar t 3 of the constitution of this 
state, provides that white male persons, over the age of twenty-
one years, who have resided in this state one year next preced­
ing any election, and who are citizens of the United States or 
have declared their intentions to become citizens, and also cer­
tain persons of Indian blood, shall be deemed qualified elec­
tors at such election. Then follows a proviso in the following 
words: " Provided, that the legislature may at any time extend 
by law the right of suffrage to persons not herein enumerated; 
but no such law shall be hi force until the same shall have 
been submitted to a vote of the people, at a general election, 
and approved by a majority of all the votes cast at such elec­
tion." 

The first question for our consideration is, what is the mean 
ing of the words in this proviso, " approved hy a majority of all 
the votes cast at such election^" Three different constructions of 
this clause were suggested on the argument: 
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1st That it required that the extension of suffrage should 
be approved by a majority of all the votes, on all subjects and 
for all officers, cast at such election. 

2d. That it should be approved by a majority of all the 
voters voting at such election. 

3d. That it should be approved by a majority of all the 
votes on that subject cast at such election. 

Is the first construction correct ? What is the meaning of 
the word " vote" ? I t is the expression of the choice of the vo­
ter for or against any measure, any law, or the election of any 
person to office. At a general election there are several offi­
cers, both state and county, to be elected, and there may be 
measures to be voted on. The expression of the choice of 
the voter in favor of any candidate for office by depos­
iting a ballot for him, is a vote for such candidate; and if 
there are several candidates for different offices, and the 
voter votes for each, he casts in so doing as many differ­
ent votes as there are candidates for whom he votes; and 
it makes no difference that they are all on one piece of pa­
per or ticket The same voter, at an eleiotion where the exten­
sion of the right of suffrage was voted on, might cast one vote 
in favor of that measure, and if there were ten candidates for 
as many different offices, state and county, voted for at such 
election, as there frequently are, cast a vote for each of such 
candidates. If the first construction, requiring a majority of 
all the votes on all subjects and for all offices, cast at such 
election, in favor of the extension of suffrage, before it can be 
adopted, is the true construction, then the same voter might 
cast one vote in favor of the extension, and in voting for the 
candidates for the different offices cast ten votes which would 
be counted against the very measure he voted for. This ab­
surdity involved in the first construction is conclusive against it. 

To adopt the second construction would be to say that the 
word "votes," in the clause in question, meant the same as the 
word " voters." These are two words which mean very differ-
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ent things—are never used as synonymous, even in the loosest 
common conversation. But although these words are not syn­
onymous, yet by a figure of speech the thing done is sometimes 
put for the doer. This is however seldom or never done in such 
instruments as state constitutions, which are formed with de­
liberation and care, and in which language is used literally and 
with great precision. If, however, we should concede that the 
clause in question could be construed to mean, or was equiva­
lent to " approved by a majority of all the voters voting at 
such election," it would not follow that it had reference to a 
majority of voters voting on any other measure than the one 
mentioned in the proviso ; or that the number of votes cast at 
such election for the candidates for any office should determine 
whether the suffrage was extended or not 

Why should such a test be required on this question? Ordi­
narily at a general state election the candidates for governor 
receive as many votes as those for any other office ; and if the 
construction contended for should prevail, the extension of 
suffrage, to be carried, ;nust receive—^not a majority of votes 
cast on that subject, but the number of votes cast for it must 
at least be equal to a majority of the votes cast for all the can­
didates for governor at such election. It must be even more: 
it must be equal to a majority of all the voters voting at the 
election for any and all candidates, not only for the same of­
fice, but for different offices and for different measures. The 
candidates for governor at such election may not receive the 
votes of all the voters voting at such election, though they 
may receive more than the candidates for any other office. Eor 
there may be voters who, from want of confidence, or private 
pique or ill will, will not vote for any of the candidates for gov­
ernor, who will vote for the candidates for other offices; and 
there may be those who, for the same reasons, would not 
vote for the candidates for secretary of state,-who would vote 
for the candidates for governor, state treasurer and other offi­
ces ; and the same may be true in relation to the votes given 
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for the candidates for the respective offices; so that all the can­
didates for any one office may not receive the votes of aU the 
voters voting at such election by several hundreds and per­
haps thousands. And yet the construction contended for re­
quires that the extension of suffrage, to be carried, should re­
ceive a majority of the votes of aU the voters voting at such 
election for any and all candidates—should receive more votes 
than is required to elect a governor or any other officer, or to 
carry any other measure. Is it reasonable to suppose that this 
was the intention of the convention ? Under the provisions of 
our constitution, as well as of other constitutions, persons are 
elected to a particular office who have a majority of the votes 
cast—^not for the candidates for some other ofS.ce, but for the 
candidates for that office. Measures or laws are also declared 
adopted or rejected according as they receive.or fail to receive 
each a majority of the votes cast for or against it To declare 
a measure or law adopted or defeated—^not by the number of 
votes cast directly for or against it, but by the number cast for 
and against some other measure, or for the candidates for some 
office or offices not connected with the measure itself, would 
not only be out of the ordinary course of legislation, but, so far 
as we know, a thing unknown in the history of constitutional 
law. It would be saying that the vote of every person who 
voted for any candidate for any office at such election, and did 
not vote on the suffrage question, should be a vote against the 
extension of suffrage. If this construction is correct, there 
would be no necessity of providing by law, as the legislature 
did, when the question was submitted to a vote of the people, 
for the casting or recording of any votes directly against the 
extension of suffrage; for if the votes in its favor are not equal 
to a majority of all the voters voting for any and all of the 
candidates voted for at such election, the second section would 
not become a law. So to construe the clause of the constitu­
tion would make it a very extraordinary provision, and it ap­
pears to us that the construction we are asked by the counsel 
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for the respondents to give it, is forced and unnatural, and 
should not be given if any other can reasonably be given to 
the clause. It is more in accordance with the general princi­
ples of legislation upon such subjects, and more reasonable, to 
construe the clause as a provision for the extension of suffirage 
in case a majority of all the votes on that subject cast at any 
general election should be in its favor. We do not see how 
any other construction can reasonably be given to the clause. 
The words added by this construction are words which, when­
ever the same or similar language is used in reference to a vote 
on any measure or for any office, are generally understood. 

According to section 1, article X I I of the constitution, the 
legislature may propose amendments to it, and if they are ap­
proved by " a majority of the voters voting thereon,^'' at the time 
prescribed by the legislature, the amendments become part of 
the constitution. The right of suffrage by such amendment 
could be given to colored persons. Is it probable that the 
frameis of our constitution required more votes to extend the 
right of suffrage in one way than in another ? More votes to 
approve an act of the legislature conferring the right when so 
approved, than to make and approve any and all amendments 
of the constitution, including that conferring suffrage on color--
ed persons ? We see no reason for such a conclusion. Nor do 
we think much weight should be attached to the action.of the 
board of canvassers in 1849, construing the clause under con­
sideration. The secretary of state and the then clerk of the 
supreme court canvassed the votes at that time and declared 
the result I t does not appear that the highest law officer of 
the state, the attorney general, expressed any opinion, or was 
consulted on the subject 

The next question is, did the act authorizing the extension 
of suffrage to be submitted to a vote of the people contain the 
necessary provisions or machinery to carry it into execution ? 
It is said that no provision is made for canvassing the votes on 
this measure cast at the respective polls, and no provision for 



JAlSrUAEY TEEM, 1866, 557 

Gillespie vs. Palmer et al. 

any returns to the secretary of state, or that the state canvas­
sers shall canvass the votes. The act submitting the extension 
of suffrage to a vote of the people (sec. 1, chap. 137, Laws of 
1849,) provides, inter alia, for a separate ballot in a separate 
box at each poll; and also, " if at the said election a majority 
of all the votes cast at such election shall be given in favor of 
equal suffrage to colored persons, then said section two of this 
bill shall be a law." Section two conferred the right of suffrage 
on male colored inhabitants over twenty-one years of age. 
The complaint avers that a majority of all the votes cast at 
that election upon the question whether the said right should 
be so extended, was in favor of such extension. The demurrer 
admits the truth of the complaint 

As a matter of history we know that the returns of votes on 
this subject were made to the secretary of state, and canvassed 
hj the state canvassers. We will not now stop to enquire 
whether the general laws then in force did or did not authorize 
their action. For if an issue were joined denying the allega­
tions of the complaint, we are of opinion they could be prov­
ed, so far as they relate to the number of votes cast on the suf­
frage question, by the best legal proof the nature of the case 
would admit of ;̂  and if the number could be proved in no 
other way, the court might receive the testimony of living'wit-
nesses, such as the inspectors, as to the number of votes east 
at each poll 

It is contended by the respondents that the complaint is de­
fective because it does not aver malice on their part in rejecting 
the vote. Chapter 7, E. S,, prescribes the duties of the respond­
ents as inspectors, and they are, in substance, that it shall be 
the duty of each inspector to challenge every person offering 
to vote, whom he shall know or suspect not to be duly quali­
fied as an elector. One of the inspectors may then adminis­
ter to the person offering to vote an oath that he will truly 
answer such questions as shall be put to him touching his res­
idence and qualifications as an elector. If the person refuse to 



558 SUPEEME COUET OE WISCOKSUST, 

Gillespie vs. Palmer et al. 

take the oath, or to answer any of the questions put to him, 
his vote is to be rejected; but if he take the oath and answer 
the questions, however false may be his answers, and however 
clearly they may show that he has no right to vote, and he still 
insists upon voting, it is their duty to tender to him the oath 
prescribed in section thirty-six of the act; and if he takes it, 
to receive his vote. If he swears falsely, or votes without the 
requisite qualifications, he may be, on conviction, punished. 
But if he takes the oaths and answers the questions put, there 
is no discretion with the inspectors. They are mere ministerial 
officers ; certainly far from being judicial The registry act 
provides in substance that any one may have his name regis­
tered as a voter upon taking the same oaths and giving the 
same information requh^ed for voting. If the inspectors are 
mere ministerial officers, then we see no good reason why the 
general principle of law, that a ministerial officer is liable for 
a wrong done by him acting in his official character, though 
without malice, should not be applied. I t is held otherwise, 
however, .in England, in ISTew York and some other states. 
The reason of these decisions appears to be, that the inspectors 
of elections are entrusted with a discretionary authority, and 
are quasi judicial officers. In Massachusetis and Ohio it is held 
the action wiU lie without malice. Lincoln v. Hapgood, 11 
Mass., 350 ; 5 Met, 298; 4 G-ray, 433 ; Jeffries v. Ankeny, 11 
Ohio, 873; 9 Ohio St , 568. Some of these decisions are bas­
ed partly on the state statute law regulating elections, as b^ing 
different fi-om the English law, but mainly upon the necessity 
of protecting the highly valued privilege of voting when the 
law has provided no other remedy. We adopt the rule of these 
decisions. 

I t follows that the order of the county court was erroneous. 

BixoK, C. J. I fully agree with Mr, Justice P O W N E B in 
the construction to be given to the proviso found in subdivis­
ion 4, section 1, article I H of the constitution. Without the 
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determination of the board of canvassers in 1849, and the con­
sequent action of the legislature and people since that time, all 
of which may be said to have taken place without serious 
thought and dehberation, and oertahily without debate upon 
the true meaning of this proviso, I do not see how its language 
could ever have been the subject of doubt or controversy. To 
me, to whom the question was new when this case was present­
ed, it has seemed from the very first that the meaning was, a 
majority of all the votes cast upon the svhjtct The very able 
arguments of counsel upon both sides, and subsequent reflec­
tion, have only tended to confirm this my first impression, de­
rived from the language of the proviso itself. It is obvious 
from the very reading that three and but three principles or 
leading ideas were present to the minds of the framers or per­
sons who prepared the jproviso: first, that the right of suffrage 
should not be extended to persons not already enumerated in 
the section, without the assent of the legislature, to be evi­
denced by a law enacted for that purpose ; second, that such 
law should not be in force untd. submitted to a vote of the peo­
ple and apjDroved by a majority of all the votes cast; and 
third, that such submission to a vote of the people and majori­
ty of all the votes cast should be at some general election. 
According to the language employed, all the safeguards intend­
ed by the framers to be thrown around this important subject 
of the extension of suffrage are obviously embraced in these 
three principles. Any other construction, it seems to me, 
would be a plain violation of the language, and, where that is 
clear, as I think it is here, it must govern, and there is really 
no room for construction, except to apply the maxim that 
"general words shall be aptly restrained according to the sub­
ject matter or person to which they relate." This maxim is_of 
very great weight in all cases where the words used are gene­
ral, or not expressly applied in the text to the. subject matter 
or person under consideration. It applies with peculiar force 
to the words in this proviso, "votes cast," which are general. 
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and limits them to votes cast upon the subject which the fi-am-
ers had in mind, namely, the extension of suffrage. 

The only words which can, as it seems to me, possibly lead 
one to any different conclusion, are the words " at such elec­
tion," found at the end of the clause. With those words omit­
ted, it seems to me that no one could hesitate, but that all must 
assent to the correctness of our views. I have already said 
that one of the principles manifested by the provision was, 
that the question should only be submitted and the votes taken 
at some general election. The object of this is very clear. At 
such an election the voters are more generally at the polls. 
Other questions are to be acted upon, and measures adopted or 
rejected, in which all or a greater number of the electors feel 
an interest At such an election a more frill and fafr expres­
sion of popular opinion would be obtained upon the question 
of the extension of suffrage. On the other hand, if the question 
were to be submitted at a special election ordered for that pur­
pose, only those feeling an especial interest in it would attend, 
and the measure might be carried or defeated by a majority of 
the votes cast, whilst if it had been at a general election, with 
all or nearly all the qualified voters j^resent at the polls with 
an opportunity to vote upon it, there might have been a very-
decided expression of public opinion the other way. Such 
was the advantage to be gained by a submission " at a general 
election," and so prominent was the idea in the minds of the 
framers, that it is repeated at the end of the clause after the 
words " votes cast" The words "at such election" were in­
serted, as it were, ex industria, the more carefully and thor­
oughly to exclude the idea that a majority of votes cast at any 
other than a general election should suffice. Such repetitions 
are not unfrequent in legislative enactments, and are some­
times found in written constitutions. To say " a majority of 
all the votes cast at such election" is no more than if the fram­
ers had said "a majority of all the votes cast at a general elec­
tion," thus repeating the exact words previously used. In 
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either case the sense would have been the same if the last 
words had been omitted, but the repetition expresses or seems 
to express the intention of the framers with greater certainty 
and precision. But in neither case, in my judgment, does the 
addition afford the slightest ground for saying that the fi-aniers 
intended that votes cast at the same election upon other sub­
jects should be counted either for or against the law for ex­
tending the right of suffrage. Such a provision in the consti­
tution of a state would be an anomaly in our system of gov­
ernment It would be contrary to the fundamental American 
idea, which is that in all popular elections the wOl of the ma­
jority of the voters voting upon any subject or question sub­
mitted shall prevail. I t must be supposed that the convention 
acted upon this idea in forming and submitting, and the people 
in ratifying the constitution, and its language must be inter­
preted in conformity to it, unless a contrary intention is clear­
ly expressed. If we look to other similar provisions of the 
constitution, and especially those which elicited debate and a 
careful examination of the language employed, we find this 
idea strictly adhered to. This is strikingly exemplified in the 
section which provides for submitting to the voters the question 
of " bank or no bank," The same is also true of the provis­
ions for submitting amendments to the constitution, for calling 
a convention to revise or change it, and some others. All 
these provisions, instead of showing or tending to show, as was 
contended, that an actual voting majority was not to govern 
upon the question of the extension of suffrage, seem to me to 
tend very strongly and almost irresistibly the other way. They 
fix the principle upon which the convention acted and intended 
to act in all such cases. 

Upon the question whether the word " votes" can be con­
strued to mean " voters," I deem it unnecessary to add anything 
to what is said by Mr. Justice POWNEE. I agree with him up­
on that, as also upon the other points discussed in his opinion. 
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COLE, J. I have not deemed it necessary to write out my 
views upon the legal questions involved in this case, and shall 
content myself with saying that I fully concur in the opinions 
delivered by the Chief Justice and Mr. Justice DOWNER. 

By tlie Court.—The order of the county court sustaining the 
demuiTer to the complaint is reversed. 

STIMSON vs. WHITE, 

Sushcmd and, wife— Wif^s earnings tlie property of the husband. 

Where a husband, a hotel-keeper, made an oral agreement with his wife, without 
any valuable consideration, that she should keep the hotel during his absence 
from the state, and have all the avails of the business as her separate estate, her 
earnings in such business were in lata his property, and she cannot maintain an 
action on a note purchased by her with such earnings. 

APPEAL from the Circuit Court for Milwaukee County. 
Action on a promissory note. Judgment for the defendant; 

and the plaintiff appealed. The case is stated in the opinion. 
Alfred L. Cary, for appellant, cited Todd v. Lee, 15 Wis,, 

365, 381; Elliott v. Benily, 17 id., 591; 2 Story's Eq. Jur., § 
1387 ; Billaye v. Parks, 31 Barb., 132. 

Butler & Gottrill^ for respondent, cited sec, 12, ch, 122, E. S.; 
miiottv. Bendy, 17 Wis., 691. 

COLE, J. We think the judgment in this case must be af­
firmed. It is an action at law to recover the amount clue on a 
promissory note indorsed by the payee to the plaintiff. In the 
answer, among other matters, it is alleged that at the time of 
the transfer of the note by the payee to plaintiff, the plaintiff 
was a married woman, the wife of one Bailey Stimson, and 
that if the plaintiff purchased the note she did so with the 
money of her husband, and not with her own separate estate, 
and that she is not entitled to maintain an action thereon. It 


