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IIUESFIE ¥E PALAMER and others

Ieptenrion of srfrie £ codorad perdotipa—Of, 187, Loatd of 1940—Koidenes of toden
pasd 2f o alamtion— Ferson hoklng tha andl in sea, 85, e T, B &, e ba olforerd
Fo wote—Tdaditity of depaatora of Setion.

1. Bea 2, of the aot of Marah 2, 1649, submittiog fo & woie of the peopla tue
gueetivn of exkandiog the tight of sulfiage tn eotorsd persoos, baosws o law
when it had boan approvad by o majority of dha votes caab apon #3ef sudiac ab
the geoaral elaption hexl ofter the paseaga of toe act

8. Theo dembrrerin (his cape admits the pllegation thpt o majority of eik the cotea
chet of seid eliction, opon ibak sbleck, wed in favor of saoh axtension, hek if
this had bean depied, the feet mighi have baen provad by the besb lagal pooof
fhe potare of tha guse winild admit of, and §F provanhls in e ether wog, the
sanrt mlght reoeive the tedimoony of Lying witnegaes, vockh »e 4he inspeclors of
tha elastion,

8. M wperwoo who tendecs his ¥ote to the ioapectora, being chalienged, bnkee the
path prasoribed in sea, 34 of chap. ¥, E. 5. 1658, and eoawers the quesiioos ey
put to bim, 2o melier how flee bis aoserare may by, or Lo clesrly shay mey
whew he bag oo right ko vote, the inapentors most theo, 1f 1¢ oelats wpon wotlng,
tondae bicy the enth preacribod in the SELh sectlon,nad, if ha Lokae i, afe bownd
to recaive hie tote.

4. Anwelion lies mowinst jospectors of eo elastisn for enfeefilly refosng to ve-
ceive the vota of o eleeboe, althangh guch refuinl wos withont malice.

APPEAT, from the Circait Court for Mdusankes Jonnty.

The somplaint stated that the plainwfl waas mulatte, of Jalf
white and half Afrfean blood, o citizen of this state, and a res-
ident for soveral Fetes last prst of the Tth ward of the ¢ty of
Milwaukes; that at the gencral elsction held in sald state, in
November, 1849, in pursganes of the copstiution and of n
lew passed for that purpose, the question was submitted to the
electors of snid state, whether the right of anffrags alionld be
extendsd to persons of Afrienn descent residing therein and
possessingr the noesssnry gquelifieations of elsators; pud that
the majerity of the votes cast at such election npon that ques-
tian wes in favor of such oxtencion, the number for it having
bees B 245, and the number againstit, 407465 but the plaintif
admitted that guek mapocity wes not eqonl to o majority of ali
the votes oaat at anch slectiom for the officers voted for ot the
mane  The complaint farther alleged the application of the
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pluintiff at the proper time to the proper board of Tegistry to
have bis name rogistered a9 an eleator of sid werd, which was
relnsed, a5 he believed, for the sole reason that he was a par
gent of mized or Afrfean blood ; and that on the dasy of the
general election in November, 1885, while the polls were open
in 2aid ward for the recaption of votes, Le offered his vote to
the defandants, who were the iuspectors of said election, no-
companied by his afidavitin writing giving the reason why his
name did nos uppear oo the et of the voters of =aid ward, and
by the adlidavié of two hounseholders of said word that they
Inew him to bo an inkabitant of said werd, stating the place
of his residence therein; and that the defendants “wrongfully
and illegnlly refized {0 Teceive the pluintiff's vote, or to deposit
tfhe same in +he ballot baz, for the sole reason that he wasa
peson of Afriean deseent” to 1dz damage, .

A demurres to the semnplaing on the grovnd thet 3% Jid Dot
gtate fouots pufficient to consditnie o cause of action, was sna-
tained pro forma ; and the plaintiff appealed.

Byron Paine, for appcllsnt.

LG Hogker (with whom was e B Swith), for re-
apondent :

L Beetion 2 of chap. 137, Lawa of 1849, wes, by the terms
of tho fivat sestion, o hecomea a law only vupen condition that
“p majority of all the voten east at such election [ 154%]
ghall [ekoutd] Le given in fnvor of sgual euffvge to colored
persens”  Dection ¥ never Decame & law, a8 it was not ap-
proved by & majerity of oll the wotes cmst at the eleetion, but
only by a majerity of all the votes enst oo the guestion sub-
mitted.

It mag ba argued that the word “votes” {8 nsed as signify-
ing balliots, and as separute ballots were given on thiz qnestion,
and a2 the lew then in fores required separate hallots to ba
given on other suljects that & majority of all the vaters might
have deposited ballots in favar of the proposed law, and =till
the law might not have been approved by o majority of all the
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ballats deposited on all questiona voted, o at the lection; and
that ‘n order to render the law consistent in s provisions, agd
conglstent with the provisiona of cther statates then in foree,
it shonld he changed by judicial coustrwetion, so that the
waords #a mmajority of all the votes exst at guch elacting, ghall
read ‘“azmajority of all the wolas enst af sneh slection on thet
subiact”  But the word “wvotes” is not naed in thia statte as
synonpoouts with the word “lallots”  And althongh thesa
words nre gometices used one for the qther, they are mnot,
atrictly speaking, synonymons worde.  They certainly do not
mean the sarme thing.  The word " vots” means suffiage—
expreseion of the will—whils the word *Lallot " signifies that
by whick the right of salfrage is cxcrcised ; it s the mennslby
which the will iz expressed. One elector can exercizse the right
of auffrara, or vote, brt ones st a goneral eleation, although 1a
deing g0 he may be allowad o deposis acvera] ballots,  The
act of depositing one ballot ernbracing the names of several
officars ta be voied for, and zeveral subjects o ba vaterl gn, ia
the same a8 that of depesiting at tha aame time several ballots,
ambracing, together, the aame names and snbjecte.  Hach con-

atituies practisally and legally but one ach
The Iaw in foree in 1849 regalating elections, required tha
uze of one ballof for state officers, another for county officers,
and etill another for members of Congress.  Sectfona § and
8 page 197, Laws of 1848 And thess ballots were required
1 be depostied in separats bozea  Secticns 11 and 14, page
1889, Iaws of 1848 'The number of balots, therefors de-
poaited in the several boxes, wowtd not show how many votes
had been cast at the election; but the poll liste would show
that fact  These lists, and aot the hallote, wera mads the evi-
dence of the whole number of votea casi at the clectioun, and
alzo of the nomber of ballots deposited i each box, Sees. 15
and 18, p. 18%, and sec. 25, p. 200, Lews of 1848. Hence itls
ﬂh’m: that the f majority of all the votes cast af such election,”
W :Boh te 5 majority of all the hallots deposited in the sev-
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eral boxes, it a majority of all the voies cast ot the election,
as ahown hy the poll Iists,

Il Thelaw of 1848 is inoperative and void, bocanse it fai's
tn provids the meana by which it eoald be carried iuto effect,
(1) It contains no provieion, nor was thers then in foree eny
provision of law, aathorlzing or requiring any offieer or per-
sol to fdrnish the sepurate box, in which the Dallots on this
guaestion were to be deposited The inapectiors of slection
wera requirad to provide s “sftate box," & “connty box' a
Heongrean box,” sndan & elestora] box," ot none other, Sec,
11, p. 198, Laws of 15848 {2} It contains no provision, nov
wes there thon in forge any provision of law, for the canvass-
ing or retaraing of the vobes cast ou this gquestion by the n-
gpectora of clestion.  Becs 28, 27 and 28, Art 4, Titla 3, and
aea. 1, Art 1, Title 4, Tmwa of 1848, (8.} It containe no pro-
visior, nor waa there any provision of law then I force, requir-
ing the clerks of the seversl boards of supsrvisors to embrace
in their retarps to the governor, seeretary of state and treasmr-
er, & atatement of the whole number of votes cast ab the elee
tion, or a etatermant of the voter so far a3 they relats to this.
guestion, Seo 8, p 208, Lawaof 1548. (4) It containg ng pro-
vigion. nor was thare in foree any provisinn of Iaw, by which
toe state canvassers were nuthorized or required to canvass the
votet ot this question, nor by which any efficer or person was
authorized or required to determine or declars the result of the
aloction on this question. Decs 18 and 14 pp. 208 and 204,
Laws of 1848, These several provisions wers not required ex-
oept for the purposes of this [aw, But s this law eenld not
be catried into effoct withont them, they should have bosn am-
Eraced ik

L I tha law of 1849 i5 30 famed, thet 1n order 4o render
it eonsistent in its provision, and with other proviaions of stat-
ute ther in foree, it most be 80 conetrved that the majority
of vyotes raferred to shonld he deemed a majority of the votes
cast on fhat sulpesty, them the law ig olearly -weid, becanas it
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would be in direct confliet with sec. 1, Art 8 of the constifu-
tion of the atate. This section providea that “no suelh law
shall be in fores untid the same sliall have been submitted to a
vote of the people st a gsoeral clecticn, and approved Ty a
mrjority of all the votes cast at puch election” There appears
o be no special ressen why this language of the constituion
ghould net be constrasd by the weunal mle of eonptruction, which,
is, that “all words and plirases shall be constreed and understood
acoarding to the common and approved usage of the lanpuage
Bee, 1, chap. 5, H B But it the language used does not
clearly indicate the intention of the conwenfion that framed
the sonstitntion, end if 1t i3 necessary t0 go back of or lock
aiiside of the languagre iteelf to ascertain that intention, then
I insiat that she longuags waed 1 dhe constifulion in submitting oth-
ar gusalions to o vofe of the people, the vequirements of offer pro-
wiatang of the constitation, fhe ciroumstances wnder wiveh Bz pro-
viston was adopted by the convention, the qofion of Hhe comvention
ofe the bomk guestion, and the construction wlick the stofe oonuis-
sers, e Jegislature, and the people have given o thiz pariiculny pro-
“wizior, Clestly showr that the “ majarity of all the wotes axst at
gel slection,” mesps o nnmber of votes eqaal to 2 majority of
all the persons voting at the election. 1 Bec. §, Art 11, of the
eonstitation, in providing for subritting to a vote of the peo-
ple, the guestion of “bank or mo bank,” declarea that “if at
any such cleetion, a number of votes cqual to a majority of all
the votes cast st such election on that subjed shall be n faver
of banks, then the legislature shall have the power to grant
banle charters,” &e Seo I, Arvt 12, in providing for aubmii-
fing to & vote of the people proposed amendments to the con-
stitufion, declaves that  if the people shall approve and ratify
guch amendment or pmandments by a majoity of the electors
voting thereon, such amendment or amendments shall becorns
part of the constitution.” Bee. 2, Arh 128, i providing for
the celing of a convention to revise or ghange the comatitu-
tigu, declares that “if it shell appesr that a majority of the
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electors wofing fhereon have voted for a convention, the lagis.
lature ghall, at its next session, provide for ealling such con-
vention.”  Sec. 7, Art 18, in providing for sabmitfing to ths
people the question of dividing countics, declares that the coun-
ty ghall not be divided “ unless a majority of all the legal vo-
tars of the county voding on the guestfon shall vote for the aame, ”
And soe 8 Art 13, 1 providing for the removel of eounty
gats, declares that no county seat shall be removed unntil 5
majority of the votars of the eounty wotieg on the guestion shall
have voted in favar of its removal,”  These provisions and tha
cne for the extension of suffrage are the only ones in the
sonatitation for the subenission of guestions to & vots of
the people.  Ohne provides that the question submitted, in
order to hecome a luw, ahall be approved by a majority of off
the woles cost b suel cleetion; while each of the ather dve limits
the requisite number, in the most guarded langnage, to sma
jornity of the voiey east on the quesfior submitted, If it had
been the intention to limit the requisite number of vatesin the
provision for the extension of suffrege, to a majority of the
votea cast on fred sulfject—n subject In which the people of the
gtate wera as deaply irteresiad, and on which the members of
ths convention cxhibitad quite ns much. feeling, s upon any
of the other subjects alluded to—I submit that the limitation
warld have been actually made as in the other provisiona 3.
This provision for the extension of suffrage praotioally oper- -
ates 53 o provision for an smendment tothe congtifution.  Sec.
1, Art. 12, on amendments, Tequives that & proposed arendment
shall be aprecd to by o majority of all the membare slactod to
each of the two houess of the legislature, and then refimved to
the legislature 1o be chosen at the mext general election, and
spproved by o mafority of a1l the members elected to each
homss of such legislature, before it can ba submitted to the
people.  And as an ordinary snendment to the constitutian
ean not be made, without being twice approved by & meajority
of all the represeutatives of the peopls, snd also by a majority
YoL 2530
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of all the people who maybe dizposed to votc on the question,
it 1 not ransonable to prepume, against the langnage used, that
the conventign intsnded to permit a change in the provisions
of the constitntion on #o important a subject as the right of
suffrage, and one which the convention knew would at that
time have been partienlarly odicus to 8 large majority of the
people, without requiring that it should be approved, either by
an actual majority of all the members of the legislature, or by
an achaal majority of the wvoters themselves. 3. The propesi-
tion to extend the right of suffrage to oolored parscns had been
rubmitted to the people, and rejected by them in 1847. The
number of votes cast in fayer of the proposition, waa 7,684 ;
the nunber againgt it, was 14,616 ; while the whols munber of
votes for and ageinst the proposed comstitabion, submitted at
the same time, waz 34,351 ; showing that 12,072 elentors voted
on the question of the sdoption of the constitution, wheo did
not vote sither for or against the extension of suffrage, The
eonvention, o asting upon the proposition o submmit the ques-
tiom again, had in vigw the result of the fonmer submission,
and actad specially in referenos to it It was perfectly sppa-
rent that there would be a material difference batween s ma-
jerity of thae votes cazt at the election, and & majority of the
wotes on Hhat sudect. 4 The gecond section of the artiele on
“banke and banking” as criginally adopted, empowered the
legislatnre o submit to the people at a general slection, the
gnestion of bank or no bank,” and provided that if “ 2 nrm-
ber of wotes equal to a mejority of all the-votes cast at ench
election,” should be in favor of bauks, then the legislature
ghonld hawe power to grant hank charters, or to pass a geteral
banking law. And it forther provided that the law, when fo
peszed, shonld have no foree or effset, until it should be sub-
mitted to & vote of the pecple, and be approved by *a majority
of alt tha votes caat at such election.” Jour and Debates Jon-
vention, 1847 and 1848, p, 317, The article wes recormitted
wilh: instrnotions to the ecmmities to amend that section, by



JANUARY TERM, 1868, 551

Flaapie v Palmer et al

limiting the requisite mamber of votes in each provigion to &
majority of the votes cast on the guestion mbmitted. Ihid,
880, Theaa amandments were adopted, and the arficle was
pasesd a3 amended.  This section, sz originally dravmn and
adopted, wasopposed upon the apecial ground tlat it required
a majority of all the votos cast af the elaction in enable the
legislature 1o pase the low, and alac required » moajority of all
the votes caal at the elecfion to give the law effect Xt was
laimed that a majority of all the votes cnst om tha s:.lnﬁlgbi:t wad
all that could be rensonably veguired, either to muthorize legia-
lative sction o1 to give the law effect.  Bee page 317. The
otly objert 10 recommisting the arncle was to change that ma-
jority; aod the only objection to recommitting it orio adopts
ing the nmendmenta reporfed, was that & majority of all the
wotes castat the election should be required. Bee pp, 380 & 340,
And the only question discnssed was, whather a majority of
all the votes cast ot the election, o o majority of all the votes
on that pabject, should be required. The convention, therefore,
nnderstood the mesning of the langusge used in the several
provizicns for aubmitting guestiens to a vote of the people,
snd it i3 reasonabls to suppose thet it was netually intendad,
by the language wsed in the provision for the extengion of suf-
frage, to require o majority of votes equal to amajority of the
glectors voting, [ hardly think the conrt will presums g dif-
ferent intention '
B. If tha siafs canvassers were auwtnorized by law to ds-
termaine whetaer the law of 1840 hod receive the requisite num-
ber of votes, and o declare whether it Tiad been approved or
net, then their docision was final, snd is binding upon this
court  Hzvemeyer v. The Foard of Supervisors of the County of
Jown, decided st pregent term U. 3 Sapreme Court  And it
i jmmaterial, for the pucposss of this proposition, whether thay
were a0 autherized or not, beesuse the plaintiff Is not in 4 po-
sifion to gainesy their anthority.  This suit is brought wpon
the theory, and cun be maintainad only wpon the thecry, that
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they were endowsd by law with the suthority which they aa-
gomed to agereiee.  The legislature hnd several fimes con.
st this innguage of the constitution a3 Tequiring s majori.
ty of voteg equal to o majority of all the electors voting: cnoa
in adopting the revised statntes of 1868, and unot embracing
the law of 1849 in the revisiog, o5 one of the laws of the state ;
ogmin in 1857, and agein in 1863, in passing o law to gnbmit
the guestion to the people anew: and if thers i any real
doubt s to the meaning of the language under consideraticn,
then this legialative construction fa certainly entitled to much
weight  Sedgwick on Stat. and Const Taw, 262; fotdont o
The Peppie, 11 Wend., 511.  And a3 the gueations invelved
. this case, and the object sought by the auit, are wholly po-
litica® i their notare, <he constrastion given bv the legislafure
snauld be deemed covcluaive, and particularly so, as the peo-
ple of the state have uniforroly acquiesced in and epproved of
lis Jogislative constrmobion

Downer, J. Seetion 1, Art 8 of the constitntion of this
atate, provides thnt whits male persons, over the age of twenty-
olé years, who hawve regided i this stote one yeor next preced-
ing any election, and who are eitizans of the TInited Siates o
have declured their intenticns $o hororee sitizera, and also cer-
tain pergons of Indine blood, shall be desmed gualified elec-
tond at such elestion.  Then follows a provize n the following
worda: * Provided, that the legmlsiure may at any time extend
by lew ihe right of suffrage to persons not herein enumerated ;
but no such law shall de in foree wotil the same ghell have
been submitted to a vote of the people, at & genernl clection,
and approved by & majority of all the votoe cast at sneh elee-
tign.”

The first question for our consideration ie, wheat is the mean
ing of thewords in this proviso, *approved by a mojority of all
" ¥he votes cust of such election 7' Thres different conateactions of
thid clanse were soggeated on the argmment :
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ist.  TLatit required that the extension of suffrage shoul
be approved by a majority of all the wotes, on oll sulyects and
Sor afl officers, cast atauch elestion.

2d  That it should be aspproved by o mejority of 2li the
voters voling ot such elsction.

3d, That it sheuld be approved by s majority of all the
vwobes on thit suljeed cast at such elestion.

Ia fhe first construetion correet ! What is the meaning of
the word © vote' T 1619 the expression of the chaies of the vo-
ter for or agatost any meseure, any law, or the alestion of any
person to offies. At a peneral clection there pre saveral offi-
oers, poth atate and county, to be elected, and thers may be
measures to be vofed oo The expression of the choloe of
the votar in favor of any candilate for office by depos
iting a ballot for hiwe, i3 a vote for auch candidate; and if
there are seversl candidates for different officza, and the
voter votes for each, he custs in =0 doing s many &iffer-
ent yotes ag thera are candidates for whon he votes; snd
it malkes no differsnne fhat they are all on one piece of pe-
pex or tleket. The same voter, at an elsetion whare the exten-
gion of the right of suffrape was voted on, might cast ene yots
n fowor of thot measure, and *f thers were ten candidites for
as many Gifferent offices, state and county, voted for at such
elaction, a8 there frequently are, cast a vote for nach of such
candidates. If the first construetlon, requiring & majority of
gll the votes oo all subjects and for all offices, castaf such
elgrtion, in favor of the extension of suffrags, bafore it can be
adopted, ia fhe true construetion, then the same voter might
cast one vobe in fuvor of the exteusion, and in voliag for the
sandidates for the diffsrent offiess cast ten wotes witich wounld
be counted agaiust the vexy weasvre he voted for.  This ab-
surdity involved {n the fivet construction is conclosive againatit.

To adopt the second conatrection would be to say thas the
word Fvotes,” in the clauge in question, meant the sne ng the
word “voters” These sre two wordz which mean very ditter-
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ent thinga—are never nsed as synonymous, even in the looseat
commen conversation. But althongh thess worda are not syo-
onymeous, ¥et by a figurs of speech the thing done is sometimes
put for the deer. This i= however seldom or never done in such
instrurnents o8 state constitwtivmg, which are formed with de-
liberation and care, and in which language is used literally and
with great precizion. If, Lowever, we should eoncede that the
clanse in question could be aonstried to mean, or was aqniva-
lent fo “approved by a majority of all the veters voting at
zuch election," it woold not follow that it Led refetenceto s
majority of voters veting on any other measure than the ona
mentioned in the provieo ; or tlat the number of votes cagt at
suoh election for the enndidates for any office should deternyine
whether the suffrage was extended or not

Why should such a test be required on this question ? Ordi-
narily at & genersl siate slection the candidates for governor
recelve 03 many voted as those for any other office; and if the
vonstroetion contended for should preysil, the extension of
suffrags; to be carried, jauat receive—net 4 majonty of votes
cast en that subject, but tho numbor of volea cast for it muat
it lenst he equal t0 & majority of the votes cnst for all the con.
didntes for gevernor st such elestion. It must ba even more:
it must be equal to & majority of all the voters voting at tho
alection for any and all cundidates, net only for the some oft
fice, but for different offices and for different messurcs. The
eandidstes for povernor at such election may not receive the
votes of nll fhe volers voting at such election, though they
may recelve more than the eandidates for any other office For
thera may be voters who, from want of sonfldence, ov private
pigas or 11 will, will not vota for any of the randidates for gov-
amor, who will woie for the eandidates for other offices; ond
thers may be those who, for the same reasons, would mot
vete for the eandidates for secvetary of state, who would vota
fu_':rr_.'js_'ha candidatea for govemor, siste frensurer and other offi-
ca ; and the pame mey be true io relation to the votes ghven
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for the candidates for toe respentive officea ; so that all the can-
didates for any one office may not recsive the votes of oll the
voters voting at such election by peveral hundreds and per-
haps thousaads. And yet the construction contended fur ve-
quires that the extengion of suffmge, to be carried, shenld re-
seive & majority of the votes of all the votera voting at such
elaction for any and all eandidates—shouid reseive more votes
than 1= requited to elect 8 governor or any other officer, or to
carty any other messure.  Is it ressonable to suppose that this
was the intention of the convention ¥ Under the provigions of
our congisution, & woll a8 of other constitntions, pevsons are
elected to a particular office who hava & majority of the votes
cagt—net for the candidates for anme other offiee, Lot for the
gandidates for fia office.  Messures or iaws are also declared
zdopéad or rejected asoording as they receive-or fiil fo recsive
each & majority of the votes cast for or pgainst it T'o daclare
& measure or law adoptad or defested-—mot by the number of
votes ¢ast directly for or againat 1t but by the number cnsf for
and agninstsome other messurs, or for the candidates fr pome
offica or offices not connectad with the measare itsclf, wonld
not only be out of the ardinary eourse of legislation, buf, po fur
a8 We kuow, & thing animown in the history of constitutional
law. It would ba saying that the vote of every person who
voted for any candidate for suy office ab such election, and did
not vote on the suffrage question, should he o vote againat the
sxtension of sufftags I this comstroction s correct, there
would be no nesessity of providing by law, 39 the lemislaturs
did, when the qusstion was snbmitted to a vote of the peocple,
for the easting or recording of any votes directly aguinst the
avisagion of suffenge; for if the votenin its favor ara not agual
10 & majority of all the volers voting for amy and all of the
candidatas voted for at such alection, the second sechion would
not becoms a Iaw. 5o to construe the elanss of the constita.
tion wonid meke it a very extraordinary provision, and it ap-
pears to us that the construction we are asled by the covngel
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for the respondents o give 1t 18 forced onnd unnstorl, and
shonld not be given if any other com ressonably be given to
tha clause. It is more in avcordance with the geperal prinei-
ples of Jegislation upon such mbjects, and move reasonable, to
constrie the clause ns n provision for the extension of suffrage
in easa o majorier of ell the votes on e subjoet cast ab any
general election shonld be in ita favror.  We do nob sea how
any other construction can reasonably be given to the clanse
Tha worde added by this sonstrnetion sre words which, wher.
ever the same or similar languags is used in reforence to o vote
on any measare o for any effice, are generally understood.

According to section 1, article XTT of the constitution, the
legizlature way proposs amandments o i and if they srs ap-
proved by ©a majoriy of the vobers veting therson,” at the tims
prescribed by the leginiature, the amendmenrts basorme part of
the constitution, The right of suffrage by auch amendment
could be given to colored persoms. Is 36 probable that the
fiwrnars of our conatitution required more votes to extend toe
right of sniftape in one way than in another? More votza to
approve au act of the legialature conferring the right when so
approved, than to moke and approve sny end sll amendments
of the conatitutien, inalading that conferriag enfrmza on color--
ed perschs? Wo see no reason for such a conclusion. Nor do
we think much weight should be attached o the action of the
board of eanvessers in 1848, construing the clanse wnder oon-
sideration. The secretary of state and the then clers of the
gupreme couth canvassed the votes af that time and declared
the result. It doss not appear that the highest law officer of
ihe slate, the attorney gemeral, expressed any opinion, or was
sonaulted cu the awhjoot

The next quoation is, did the ast anthorizing the extengion
of wotfrage t0 he submitted to 1 vots of the people contain the
enéssary provisions or machinery to carry 1t nta execution ¥
Tt ie said that no provision is mada for sanyassing the votes on
this mensute cnst ot tha Tespective polls, and no provision for
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any refarns to the aseretary of sfate, or that the state canvas-
sara ahall canvassthe votes.  The act submitting the extengion
of mnffrage fo & vofe of the peugple (eee 1, chap, 187, Laws of
1849,) provides, dréer alin, for & separate ballot in a soparate
box at each poll ; and also, #if at the said sloction a majority
of all the votes cast at such election shall e given in favor of
eunl suflrags to colored persons, then said seotion two of this
bill ghall be o Jaw.” Seetion two conferred the right of aaffrage
on male colored imhabitants over twenty-one years of age.
"Che eomplaint avers that & maejority of all the votes cast at
that election apon the guestisn whether the said right sheuld
ba so extendsd, wes o favor of such extension. Tha damurrer
admits the frugh of the eomplsint, '

A8 & matter of history we know that the returna of votes on
thiz aubject were mads to the secretary of stats, and canvaesed
Iy the swaie eanvassers, We will mot now siop to enguire
whether the general laws then in fores didor did not authorize
their actinn,  For if an issue wers joined denying the allega-
tionz of the complaiot, we are of opinion they conld be prov.
&l, en far as they relate to tha nnmher of votes cast on the aof-
frage question, by the beet legal proof the nature of the case
would edmit of; and if the zumber could be proved in no
other way, the court might receive the testimony of Lring'wit-
nesses, fueh 23 tha inapectors, 83 to the number of votes cast
at each poll

Tt i3 contended by the respondente that the complaint is de-
fective becanse it does not aver mafkise on their part in rejesting
the vota Chaptar ¥, I 8., prescribes the duties of the respond-
ents as inepectors, and they arve, in substance,. that it shall he
the duty of each inspector to challenge every percon offering
to voie, whom he shall lmow or suspect not to be duly quali-
ficd a8 sn eloctor.  One of the inspectors moy then admimig.
ter to the person offering to wote an oath that he will fruly
snswer puch guestions as ahall be put to im tonehing his rea-
idence and gualifications os an elector,  If the parson refuse to
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taka the cath, or f0 answer any of the questions put to him,
hig wote {d to be rejectad ; but if he talke the cath and answer
the guestions, however falze muy be his answers, nod howavar
clearly they may show thathe hns ro right to vote, apdlie still
nsigts tpon Yoiing, it is their duty to tender to him the oath
praseribed in section thirty-six of the aet; apd if he fakes it,
to receive his vote, It he swears falasly, or votes withont the
requisits qualifications, he may be, on conviction, punished.
But if he talces the oatha and soewers the questions put, there
is no discretion with the inspectars.  They are mere ministerial
officers; sertainly far from bemng judicial. The registry act
provides in subatance that any one may hava his name regis-
tored as a voter upen taking the same cotha and giving the
same informetion reguired dfor voting. If the inspectors ave
mere miniaterial officars, then we ses no good reason why the
genersl principle of luyw, that & ministerial efficer is Hakle for
2 wrong done by him ecting in Ivs offteial charscter, though
without malice;, should net be applisd. It is held otherwiss,
however, .in Fngland, in New York and some ofher states
Tha renpon of these deaizions sppears 1o bs, that the inspsstors
of alections mre entrusted with a diserefionary suthority, and
ars gueq judidal offivers  In Massashusetta and Chio i iaheld
the astion will le without maliee Léneoin v Hapgood, 11
Masa, 560 5 Mat, 205 ; 4 Gray, 438 ; Jyfeda o dnleny, 11
Ohio, 878; 2 Ohio 5t, 568. Some of these deoisions are bae-
ed partly on the etaie statute law regulating elections, 2s being
different Jrom the English Iaw, but mainly upon the necessity
of protecting the highly valued privilege of voting when the
law has provided wo other remady. Weadopt the rule of these
It fo]lows that theorder of the county court was erronesus

Bixeow, C. J. I folly agree with Mr Justiee Dowwee in
the ‘eonatruction to ba given to the provise found in subdivie-
iom 4, #idtion 1, srticle T of the constitution. “Withowt the
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determiuation of the board of canyassers io 1849, and the con-
secuent sction of the legislature and people since that time, all
of which ey be asid to hove talen place without serious
thought and deliberation, and certainly withou? debate upun
the trie mesning of this prwiizo, I do nat see how ifs lnngrage
aould ever have been the subject of doubt or contmoverny. To
me, to whom the question was new when this case was prezeunt
ed, it hae geemed from the very fivst that the meaning was, a
majority of all the votes cast wpor the subjeet.  Tha very abla
argurntents of counsel upon both sides, and subsequent reflec-
tion, bave ouly temded fo ¢onfirm this my fret impression, de-
rived from the lanpmage of the proviso itself It is obvious
from the very reading that three smd but thres principles or
leading ideas were present to the minds of the framers or per-
sona who preparad the proviss: fivst, that the right of suffrage
anould not be extended to perstme not already envmerated in
thoe section, without the assent of the legirlature, to be ovi-
denced by a law enasted for that purpose; second, that smeh
law should mot be in foree wotil submittad to & vote of the peo-
ple and spproved by & majority of all the votes enet; and
+hird, that such submirsion to & vote of the people and majori-
ty of nll the votes cast should be at eome general cloction
Agceording to the languege employed, all the aafegaards intend-
#d by the fromers to be thrown around this importaut subject
of tha extension of suffrags are obviously cinbraced in these
three principles. Any other construction, it meems to s,
would be a plain violation of the language, and, where that is
clear, na I think it is hers, 1t oost govemn, and theve in reslly
no room for construction, except to apply the maxim that
“ gamers] words shall Te apily restrained according to the sub-
Jject mattar or person to whick they relate” This mexim iz of
vory great woight in sl asses where the words used are gena-
1), ox ot azpreealy applied in the taxt to the subject mattar
or parson urder considerstion. It applice with peeuliar force
o the words in this provien, “votes cuat” which are general,



560 SUFREME COURT OF WISCONSIN,

Gilleagda va, Peler ot ol

and hmits them to votes cast npon the subject which the from.
ers bad in mind, antmely, the extension of sufirage.

The only words whirh can, s it seems to me, possibly lead
ope o eny different asnelumion, arve the words * at such eloe-
tiont,” Tound at the end of the clause. With these words cmit-
ted, it geems to me that no one eonld hesitate, but that allyoust
azgrnt to tha correctness of our viewa, T have already eaid
that ope of the principles manifested by the provicion was,
that the quastion should only be submitted and the voles talan
st some genersl election,  Tha objeot of this Ik veryclear. A2
such an elsetion the veters are more generslly at the polla
Other guestions ars to be acted wpon, and meastres adopied ar
rafected, in which all or o grester number of the clectnra fael
an Inberest. At such an election = more foll and fatr expres-
sior. of populsr opinion wowld be cbtaised upon the question
of the extension of guffrage, On the other hand, if the question
were to be submitiad ar » epecinl election ondered for shat par-
pose, only thoss fealing an aspecial interest in st wounld atteand,
and the measure might ba carvied or defeated by 2 majority of
the voies cast, whilet if 14 had been at & peneral election, with
all or nearly all the qualfied volers present nt the polls with
an opportunity te yote upen it, there might have been a very
decided expression of public opinion the cther way. Such
was the advantage to be gaiued by o submission * at a general
alaction,” and o premivent was the idea in the minds of the
frarnara, that it i8 repeated at tho end of the eclanse after the
words ©* votes ceat'! The words "“at such elsction” were in-
portad, as 1t were, sx indusfria, the more carsfally and thor
oughly to exclude the idea that a majority of votes cast at any
other than s general elsction should saffice  Such repetitions
are not unfrequent in legislntive enactments, and are eome-
times found in written annstitutions. To say ¥ o mojority of
all the votes cast at such eleetion” is no mora than if the fram-
ers hud said s majority of sl thevotes cast at o ganeral elec-
tion," thus repesting the exaet words previously used. In
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either case the zense wonld have been the same if the last
worda hid heen omitted, bot the repetition expresses or seems
to exprees tha intention of the framers with grester cerkainty
and preciaion. But in neicher ease, in my judgment, does the
addition afford the slightest ground for saying that the frarmers
indender] that wotes cast at the zame election wpon other aub-
jects should be eoanted either fior or against the law for ex-
tending the right of seffrage.  Boch 2 provision in the consti-
totion of a state would be an anemaly in our system of gov-
eroment It would be contrary o the fuudunental American
jdea, whicl is that in all popular elections the will of the ma-
jority of the voters voting npon any subject or question sub-
mitted shall prevail It must be supposed that the conventiom
actad upon this idea in forming and sulbmitting, ard the peeple
in yatifying the conatitntion, and ita langusgs muet be intar-
preted In conformity to 3ty wnless a coutrary Intention ia elear
1y expressed.  If we look to other similar provisions of the
cocgtitution, and especially those which eliaited debate ana a
earafn] eximinstion of the longuage smploved, we find his
ides, strictly adbered to.  This is strikingly exemplified fn the
gection which provides for submitting to the voters the question
of *hank or no bank.” The same {8 also true of the provis-
ione for aubmitting amencments to the constitution, for ealling
& convention to reviec or change it, end some othera AlL
theso provisions. inatend of showing or tending to show, as was
contended, that an actual voting majority was ot to govern
ypon the question of the extension of auffrage, seem {0 me to
tend very strongly and slmost irresistibly the other way. They
fix the principls wpon which the eouvention acted and intended
to act in all such aases,

Upon the question whether the word *voies" can be com-
strued to mesn * voters,” I deem itunnacessary to edd anything
to what is seid by Mr. Justice DowwaR. I agree with him up-
on that, as elzo upon the other points dissussed in his opinion
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Cors, J. I have not deermned it nesessary to writc oot my
vigws upon the legal gnestions involved in this case, and shall
sontent mysell with saying that I fully eoncur in the opinions
deliversd by the Chief Justics and My, Justice DOWNER

By the Court—The order of the county cour sustaining the
desiyrsr to tha comnplaintis reversed.

STTMA0T VB WHITE
Husband and wifa— Wifd's egraings i property of the Ausband.

W htim |"h'q.a'bqnﬁ. a holglhpeper, mpde an oral agresment wilh hin wife, Withogh
any velvahls eonaldération, thit she rhoald Eap the Lutal durfhg bla absaoce
from the alots, and havesll ibe svails of the bosioem aa her separais astate, her
aarpings in seeh bualeeas wrora it fpn hig propesty, ond the oanngl msdolbaic so
aotlen oo o vobe putchured by bar with push ¢nrninga

APPEAT, from the Civemt Court fir Miwathee Gounty.

Antion od & promdssery uote.  Judpment for the defendant:
and the plaintff appealed, The case is stated in the opinion.

Alfred L. Cary, for appellant, cited Todd o Leq 15 Wis,
#a5, 881; Kl v, Bently, 171, 591; 2 Storys Eq. Jur, §
1337 : Dillzye v. Parks, 31 Barb., 182,

Butler & (oitrill, for vespondent, cited sec. 12, ch. 122, B. 3. ;
F o, Bently, 1T Wis, 80L

CoLE, J. We think the jodgment in this cnse must be af.
firmed. Ttis gn defion ai law o recover the amount due on &
promissory note indovsed by the pages to the plaintiff. In the
anEweT, among other woatters, it is alleged thay at the time of
the transfor of the note by the payee to plsintiff the plantiff
wad a married worgen, the wife of ome Bailey Stimaon, and
that if the plaintiff purohased the nowe she did eo with the
monay of her hnsband, and not with her own separste estate,
aod that ghe i3 not entitled 40 maintain an getion thereon. It



