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MONDAY, MAY 29—10 O'CLOCK A. M. 
[The Relator, SHEBMAN M . B O O T H , was complam'-cl of 

for violating the 7th section of the Fusji'ive Act of J 85(1, 1 y 
aiding in the escape of Joshua Glover, from the cus'-o'^y 
Of Chas. C. Cotton, Deputy Marshal of the United Bu.tet, 
on the 11th of March, 1854. 

An examination was had before U. S. Court Comniif" 
eioner Wlnfield Smith, who required the defendant to "A-e 
•bail in the sum of $2000 to appear at the next term ot the 
V. S. District Court for trial. The bail was given, aini tl'C 
Relator was afterwara surrendersd and sued out tUj'i ^vlli 
of Habeas Corpus to be released, chietiy on the ground CJ. 
the unconstitutionality of the Act. 

The writ was obeyed by the Marshal, and a return rcp -Ic, 
to which was attached the warrant of commitmeiit. The 
Counsel for the Relator demurred to the return, aad the 
hearing: was fixed for Monday, Ma.y 29th, at 10 A. M. 

On that day the parties appeared, Charles Ks Wctlkins 
find Byron Paine for the Relator, aud the U. S. Dirtrict At­
torney, J . R. Sharpstein, for the Marshal. 

The District Attorney moved to quaali the writ, on tl-'^ 
ground that a " Justice" of the present SipreiTio COLI ' oj 
the State had no authority to issue it in vacctioa. TIio 
Habeas Corpus Act gives the power to any "Judge ol !lie 
Supreme Cour t ;" but the Act organizing the pre-^'ut P i-
preine Court, styles them "Justices." Be claimi^d th^t 
u n d e r this Act the Justices of the present Court h id not 
Bll the powers of the Jmlges of tlie old Court, and tb<it the 
wr i t could only be issued by the whole Court in term 
t ime. 

Mr. Watkins replied briefly, claimiii^'r Ihv.t the writ wa" 
n w r i t of Right, and that every Judge oi a Court oi R(vor(i 
had a right to issue it by thecommoa law, indepoudont of 
statutory provisions. 
, After some further discussion, the motion was over­
ruled, and Byron Paine began his argument in support of 
flie demurrer.] 

ARGUMENT OF BYE02J PAME, ESa 
MAY I T P L E A S E T H E C O U E T : 

In arising to commence the investigation of this cnT, I 
d o BO with those feelings of strong embarrass in ent whi^h 
mus t naturally result from knowing that I undertaJkp to 
ileal with a question more important than any that could 
b e presented to a judicial tribuiial. It is n question in 
which, according to my judgem-cnt, are involved, not Ihe 
liberties of Mr. Booth alone, but the liberties of the wiiole 
people. I am also not unaware that it might iuvolvea 
conflict between the judicial powers of the State and Fed­
eral Government. Because the validity of a law of the 
United States will be called in question here. A law in 
relation to a subject that has lowered like a dark and 
gloomy cloud above our political horizon, from -which 
have blown those winds that have tossed the j)nblic wind 
and heart in wild commotion, ae the ocean is tossed by the 

• str>'-woi_ hcivei). A h w in relation to a Subject that 
^ s|j (Hl_p:f_ I ^-t. -ib'iag 1 lock ia the way of the formation 
pof "nfr O e i n i i ei I, asu'-j. 'ct that has cursed ua in the 
j past, cuiso" u' in f'lo j^rfi-ent, and looms up as our evil 

e-eniu^ iu t ' c L•^ •,!". M, itiijg to attend us to destruction. 
[ I nei': 1 I i,-i-,.) - fo fill! in question the validity 
' cf a / ' to A.!P"rican > lavery. And, Sir, w o 
' .s':<'il r J. 'or the reason that Congress, in 
\rv I's constitutional power and fin-
i c-.-f, 1 belo.igs solely to the States.—• 
' Aiid I 1 that makes the question preg-
! n-ii,' i\ V.-'r uiiiier our system, composed 
I Oi' 1 !̂)t soverei •''tipa, joined in one whole 
I uiii^' Mrnine^'t which has certain delegated 

on iiivoivi;ig a conflict between th© 
1T and of each sovereign part, must b e 

. Jt '^Iioald b " apjiroached vnth solemnity 
ii^cuir; wh 1 moderation and forbearance.— 
I u'y judf,nieiit it ^houid bo approached un-
! I am r u t one of those who believe that the 

] c J .i.ty of FUfh conflicts should be avoided, by servile 
- -riai- loii l iom iho ritntei. I am not one of those wheJ 
1 ,1' .'e tJMt a St'^te should foriiear to assert its rights, for 
ip^r t'i"t t'/ 'y may b*̂  que^Hcmed el ' jv/hero ! I dono tbe -
lo.:; to ti :.t holiool, of l.tte incrensmg taiiong us, which 
f. rn to 1 ""f h t] r. t tap ^itf I es are to losJ- np to the Depart-
I ( •' ' 1 (' ivfrnmeiit, with all the Bubmis-

•h a sei f It to listen to the com-
I i>w .1.1. On the contrary, I belong to that 
' , I beVeve, that true p.;hool, which has bes8 

theory oi our instirulions, and which holds 
• i.f .=(« rnd hi rmony and perpetuity of thia 
• , promolpo'and preserved by confining 

i.rnt strictly to the exercise of those 
j > I, , I M> it by the Constitution, and Etcadfastly 
U'-'.'LII g all ei.iTDiichme.its upon the rights of the Statea. 
V '̂c plam orr.^olvPb upo'i the doctrine of the sovereignty' 
o f t heP t f l ^ s , ove,-rll maiters except those which they 
hav" I (1( 'n'"e 1 lO ihe !;^neral government j 'ower to con­
trol. Th.s doc.i lu" is n"u denied in theory by any one.— 
I I 1; r he ' a ; cspj-ted by the Sm)iome Court of the United 
Ktr,tF=. h i the case o,' i.JcCnllj'-b vs. the State of Mary-
Irnri, in ware''! the co.i-titutionality of the U. S. Bank was 
aihrmed, tl'.e Court pays: " In America the powers of sov­
ereignty are divided between the government of the Un* . 
ion, and tho e of the Pt ite^!. They are each sovereign 
with re-pec"-10 the objects committed to it, and neither 
Fov "1 eicu wiih respect to the o' jects committed to the oth­
e r . ' Thii doctri.ic is so univciv-i]:y admitted that I wiU 
tr.kf no f'.2if to e'tabli.-h it by fuither authorities. But 
tho a<~erA fioi^A oi Ihe controver.iy upoa this subject is 
V bother tlie Frr^iMl (Jovernment is the exclusive judge 
of the extent of its own powers, or virhether the States 
have not alio fhe ri'.,hf to judge upon that matter, when­
ever ihe general Govejnment attemjjts to usurp powers 
which they claim lieiong ei^clusivcly to thein ? And upon 
this point I "=>k le ivc to read o/ir> of the Virginia Resolu­
tions drawn by H'̂ r. IvIadi''on, and one of the Kentucky 
llesoluti'^is diawu by Mr. Jefferson, in 1798. and a por­
tion of Mr. IMadison's report. If it be thought by any that 
i t is improper lo hii reduce these resolutions here, I can 
only say that i;i so doing, I travel in the path of precedent, 
and follow the Siiprerae Court itself, which in the Prigg 
case, whi.'h f shall hereafter have occasion to examinfi, 
sought tfl fustain itself by quoting the opinion o*' Mr-
Madison, 
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Among the 'Virginia Resolutions of 1798, which I read 
from the 4th of Elliott's debates, we find the following r 

" That this Assembly doth explicitly and peremptorily 
declare, that it views the powers of the Federal Govern­
ment as resulting from the compact to which the States 
a re parties,as limited by tho plain sense andiutention of the 
instrument constituting that compact; as no further valid 
than they are authorized by the grants enumerated in that 
compact ; and that, in case of a deliberate, palpable and 
dangerous exercise of other powers not granted by said 
compact, the States, who are the parties thereto, have the 
right and are in duty bound, to interpose for arresting 
the progress of the evil, and for maintainini within their 
respective limits, the authorities, rights and liberties ap-. 
pertaining to them. That the General Assembly doth al­
so express its degp regret that a spirit has, in sundry in­
stances, been manifested by the Federal Government to 
enlarge its powers by forced constructions of the consti­
tutional charter which defines them." 

The following is the first of the Kentucky Resolutions 
referred t o : 

"Resolved, That the several States composing the Uni­
ted States of America are not united on t he prkiffiple.of 
unlimited submission to their General Governntent; If.itt 
that by compact, under the style and title of a Constitu­
tion for the United States and of amendme'ota tin reto, 
they constituted a General Government for special purpo-
8es, delegated to that Government certain definite powers, 
reserving each State to itself the residuary mass of right 
to their own self-government; and tha twheoever the gen­
eral government assumes undelegated powers its acts are 
un \uthoritative, void and of no force; that to this compact 
each State acceded as a State, and is an integral party ;— 
that this Government created by this compact was not 
made the exclusive or final judge of the extent of the 
powers delegated to itself, since that would have made its 
discretion, au<l not the Constitution, the measure of its 
powers ; but that, as in all other cases of compact among 
parties having no common judge, each party has an equal 
right to judge for itself as well of infractions, as of the 
mode and measure of redress." 

I now read from Mr. Madison's Report on the 'Virginia 
Resolutions, found in the same work : 

" T h e Resolution supposes that dangerous powers not 
delegated may not only be usurped and executed by the 
other departments, but that the Judicial Department also 
may exercise or sanction dangerous powers beyond the 
grant of the constitution; and consequently lliat the ulti­
mate right of the parties to the Constitution to judge 
whethei ' the compact has been dangerously violated, must 
extend to violations by one delegated authority as well as 
by another,—hy the Judiciary, as well as by the Executive 
o r the Legislature. 

" However true, therefore, it may be, that the Judicial 
Department is, in all questions submitted to it by the forms 
of the Constitution, to decide in the last resort, this resort 
mus t necessarily be deemed the last in relatioti to the au­
thorities of the other departments of the government, not 
in relation to the rights of the parlies to the Constitutional 
Compact, from which the Judicial as well as the other de­
partments hold their delegated trusts. On any other hy­
pothesis, the delegation of judicial power would an nul the 
authority delegating i t ; and the concurrence of this de­
partment with the others in usurped powers, might sub­
vert forever, and beyond the reach of any rightful remedy, 
the very Co?istitution which all were i?istitu,ted to preserve." 

It will be seen from this that those men saw the difficul­
ties in which this question is involved; that they examin­
ed it with a rigid scrutiny, and that having done so, they 
met it boldly and asserted the just rights and sovereignty 
of the States. They did not deny that the General Gov­
e rnment is supreme within its limits, but asserted that the 
States are also supreme within their limits, and as a ne­
cessary consequence of that supremacy, that they must 
have the power to judge when their sovereign rights are 
encroached upon, and to adopt measures for their de­
fense. "While this doctrine has had many powerful advo­
cates, it has also had many powerful opponents. And 
the most powerful of all was Daniel 'Webster, who assail­
ed it in the Senate of the United States in 1830, with the 
whole force of his gigantic intellect. He demonstrated 
beyond all question that difficulties and conflicts might 
result from it. That cannot be denied. But the answer 
is that the opposite doctrine may also lead to difliculties.— 
If the doctrine of State Rights may lead to conflicts, the 
Other may lead to destruction I And conflicts are, after 
all, not the most fatal things that may happen in human 
atfairs. Storm is not so fatal as stagnation. It is by con-
fltetB that Liberty has alwBye been maintained; it i6 for 

the want of them that it has always been lost. The posi* 
tion taken by Mr. Webster in his great argument upon 
this question, is, that there is no medium ground between 
absolute submission to the laws of Congress that are sus­
tained by the Federal Cou rts, and a direct exercise of the 
right of revolution by the people, which right he admits 
they have. This position leads by a short road to the 
consolidation of the powers of the nation in the 
hands of the Federal Government, and to the annihila­
tion of the powers of the States. Because, whenev­
er the General Government usurps their rights, and 
the usurpation is sustained by its Judiciary, according 
to this theory, those rights cease to exist, and the.Stat5 is 
without redress. They may therefore all be swallowed 
up one after another ; and if there be any one of those 
rights dearer and more important than another, the State 
has no assurance that it will not be first seized upon. I t 
has not even the poor promise that Polyphemus gave 
Ulysses, while breakCastiiig every day upon one of his 
companions, that he should be the last one to bo devour­
ed. If this theory is true, the General Government is su­
preme, not only in its limits, but out of them ; it is sover­
eign over everything, and the States are sovereign ever 
not'ning. For can we conceive of a sovereign power that 
may be stripped of its sovereignty, without aoy right of 
resistar.,i;ejar defense? Such a sovereignty would be a 
shffdow veithout a substance—a mere name without tho 
thing itself. And what are the States, that their influence 
should be thus undervalued and their rights overlooked? 
Do they alone perform so insignificant functions in our 
system, as to make them the only parts to which the doc­
trine of passive obedience is to be applied ? On the con­
trary they are sovereign and independent nations, in all 
things except those which have been delegated to the 
General Government. They have written constitutions, 
establishing organized governments with executive, legis­
lative and judicial departments, and have all tlie various 
and complicated machinery of those governments in con­
stant and successful operation. They have control over 
life and death, over the liberties and property, over the 
hopes and happiness of the people. All the great mass of 
ordinary legislation belongs to them. To them the people 
look for the enactment of such laws and the adoption of 
such a policy, as shall protect their rights and promote 
their welfare and happiness. And they are to such an 
extent complete and perfect governments, that if by any 
political change any one State should be separated from 
the General Government and from all the others, it could 
go on performing all the functions of government without 
re-organization and without confusion ordelay. Can i tba 
then that States, possessing such vast powers upon subjects 
over which it is admitted that they are sovereign—clothed 
to such an extent with all the attributes of independent gov­
ernments, may be deprived of them all, without the pow­
er or right to do one act in their own defense ? Such a 
doctrine never can be admitted with safety. It is a r ight 
inherent in sovereignty to defend itself. It is a reserved 
right of the States which they hold, not under the consti­
tution, but as a matter of necessity, to defead themselves 
from destruction. And why should they not have it? Is 
it not justified by anali gies found in all constitutional gov­
ernments ? In a simple government the powers are divi­
ded among various departments upon a system of checks 
and balances, BO that each departmeut may protect itself 
from invasion, and may operate to restrain the others.— 
The legislature makes the laws, the judiciary keeps them 
in their proper limits by construction, the executive exe­
cutes them, but is clothed with the veto power by which 
he may protect his prerogatives from encroachment. 

These analogies justify the position that under a system 
of compound government like ours, the States sho'd have 
the right to judge in the last resort when their sovereign­
ties are encroached upon, and to take measures for their 
protection. It is further justified by the right of revolu­
tion which is admitted to exist in the people. This right 
is asserted in the Declaration of Independence; it is ex­
pressly admitted by Mr. Webster in his argument against 
State Rights, and it is probably not denied by anybody in 
this country. The people, although they have establish­
ed a government, with appropriate tribunals to judge of 
the extent of its powers, yet retain the right to defend 
themselves against a perversion of those powers by the 
violence of a revolution. And the right for which we con­
tend in the States, is similar in its character to the right of 
revolution in the people. It is true that iu a single, sim­
ple government where there is no power between it and 
the people, there is no medium ground between absolute 
submission to its acts and a direct revolution. But it by 
no laeanB M o w s that under o-ar peculiar eystem, whor* 
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(between the General Government and the people we have 
other completely organized governments, there is no halt­
ing place between absolute submission and revolution.— 
O n the contrary I hold that it should rather be regarded 
as a peculiarly happy feature of our Institutions that there 
Is such a medium ground, and that when the evil spirits 
of usurpation and oppression enter into and possess the 
Federal Power, tho States may interpose with such pow­
ers as they have, to arrest the progress of the evil, and to 
avert, if possible, the necessity ot' the last resort to the 
lerriole ordeal o'i revolution. The same reasoning that 
proves the right of the people to that last resort, proves 
sliM more strongly their right to avail themselves in the 
fi.st place, of every meaiis of protection within their 
reach. And that the State Governments furnish such 
mepns can not be quesliooed by aoy one. 

This is a st'hject uponwhicl i there are , perhaps, not 
many aulhorities diiectly suslaiuing the position for 
whicii I contend. ladeed it is a posiiion'that would not 
b e likely to be sustained by the Federal cou rts, bccacse it 
calls in question the conclusiveness of their decision?.— 
Et't the Supreme Court of the United Si,atps has itselc as-
BCL'ted the general principle, as applicable to another por-
t ioa of the reserved rights of the States. That court 
mi jh t , perhaps deny its application here, but it seems to 
m e to be i'ar more applicable to the right of the State to 
de 'end the liberties of its people, Ihim to its right to take 
llieir proper ty for public use. I ref d from the 6ui of How­
ard 's Reports, on page 531, where the court says : 

" N o State it is declared shall pass a law impairing the 
obligalion of contracts; yet with this concession constant­
ly yielded, it cannot be justly disputed that in every polit­
ical sovereign community, there inheres NECESSAKILV the 
right and duty of GUAEDJNG I T S OWN E X I S T E N C E , and of 
proteciing Oiid proiuoVag tiie interests and loefare of the 
comrmi'idtyatlcrge. This power and this duty are to be 
exer ted not only in the highest acts of sovereignty and in 
the external relations of government ; they reach and 
comprehend likewise the interior polity and relations of 
social life, which should be regulated with reference to 
the advantage of the whole society. This power, denom­
inated the eminent domain of the State, is, as its name im­
ports, paramount to all private rights vested under the 
Government, and these last are by necessary implication, 
held in subordination to this power, and must yield in ev­
ery instance to its proper exercise. The Constitvtion of 
the United States, although adopted by the sovereign 
States of this Union, and proclaimed in its own language 
to be the supreme law for their government, canby no ra­
tional interpretation, be brought to conflict with"this at­
tr ibute in the States; there is no express delegation of it 
by the constitution; a,nd it would imply an incredible fatui­
ty in the States, to ascribe to them the intention to relinquish 
tiiepower of self-government and S E L F - P E E S E H V A T I O N . " 

W e stand, therefore, here to-day upon the tioctrine of 
State Rights, though we do not attempt to deny that it is 
a doctrine surrounded by difficulties—difficulties on both 
sides. As to how these difficulties are to be avoided, dif­
ferent men give different answers. Those whose minds 
incline them toward consolidation, will answer that they 
a re to be avoided by absolute submission on the part of 
the States. Those on the other hand, who look with jeal­
ousy upon the Federal power, will say that they ai'e to be 
avoided by each carefully and scrupulously abstaining 
from encroachment upon the rights of the other. They 
might say with Judge Story, that " t h e part of true wis­
dom would seem to be to leave in every practipcble direc­
tion, a wide if not an unmeasured distance between the 
actual exercise of the sovereignty of each." Or they 
might, perhaps, rather answer as one of the great politi­
cal parties of the cou atry, which has adopted the doctrines 
of the'Virginia and Kentucky Resolutions which 1 have 
read, has answered, and say that they are to be avoided 
by a strict construction of the const itutiou by a lithe agents 
and departments of the General Government, and lliat it 
• ' i s inexpedient and dangerous for Congress to e.'cercise 
doubtful constitutional powers." 

And now. Sir, I come to the application of the doctrines 
I have contended for to this case. And that is that what­
ever objections might be urged against the actual exer­
cise of the right ofresistance by the legislative or execu­
tive departments of the State, cannot be urged with equal 
force against the action of its Judiciary. But that this de­
partment may, to the extent that its mode of action al­
lows it to go, interpose its power in behalf of the rights 
and liberties of the people, without much danger of pro­
ducing a serious or forcible coUision between the two sys-
ttems of government. And we hold that it follows as a ne-
eeeeery ctsisequeuce of State eovereignty that up̂ n̂ ail 

questions touching that sovereignty, the Judiciary, as ona 
of the great departments of the State, is to decide inde­
pendently of all other tribunals upon earth. And that 
whenever it IS alleged that a citizen is imprisoned under 
an unconstitutionat act of congress, upon a subject, the 
enti' e control of which, within its own limits, belongs to 
this State, it is the high prerogative and solemn duty of 
our Judiciary, untratomelled by anything save the consti­
tutions and its oath, to examine into the^i'uth of that alle­
gation ; not in a captious or defiant spirit, but carefully 
and solemnly; a nd if it is satisfied of its truth, to extend 
its protecting power around that citizen, trusting the con­
sequences, whatever they m a y b e , to the impartial judg­
ment of the countiy and the world. 

Tills is a nuestion that could only arise in an ext reme 
case, and, therefore, is one upon which judicial autbori-
ities in point are not likely to be abundant. But since 
commencing this argument, a New York Tr 'bune has 
come to my hands, containing an article in which it is said 
that in the case of " Rittenhouse's Executrices, growing 
out of the celebrated Olmstead aflair," the lollowin.g doc­
trines were laid down by Chief Justice Tilghman of i-enn-
gylvania: 

" The United States have no power, legislative or judi­
cial, except whatis derived from the Constitution. W h e n 
these powers are clearly e::ceeded, the independence of 
the States and the peace of the Union demands that t he 
State Courts should, in cases properly brought before 
them, give redress. There is no law that forbius i t ; their 
oath ot office exacts i t ; and if they do not, what course is 
to be taken? W e must be reduced to the miserable neces­
sity of opposingforce to force, and array ing citizen against 
citizen; for it is in vain to expect that Slates will submit 
to manifest and flagr-mt usurpations of power by the Uni­
ted States, if (which God forbid !) they should ever at­
tempt them." 

I have never examined the case referred to, bu tp rc sume ' 
from the character of the Tribune for accuracy, that the 
quotation is correc t ; and if so, that celebrated judge fully 
sustains the position for which I contend. 

In the case of Martin vs. Hunters Lessee, 1st Whepton'a 
Reports 301, it appears that the court of Appeals of the 
State of'Virginia refused to obey the mandate of the Su­
preme Court of the United States, and that ,because it 
placed a diH'erent construction upon the Constitution.— 
The course of that court seems to be also an authority in 
my favor. But even if we have no judicial precedents in . 
J'avor of the right of the States to protect their people 
against tyrrany and usurpation, it is time such a precedent 
should be made . 

The relator, Sherman M. Booth, was complained of un ­
der the 7th section of the late act oi" Congress, commonly 
called the Fugitive Slave Law, for aiding iu the escape of 
one Joshua Glover, irom the custody of Deputy Marshal 
Cotton, Glover having been arrested as a lugitive from la­
bor. He was examined and held to bail. He was after­
wards surrendered, and sued out this wri t lo be re­
leased from imprisonment, cniefly for the alleged reason 
that the act of congress is unconstitutional and void. 

In appearing here, we feel that we have crossed the \ 
threshhold of our last refuge. W e believe that the State • 
courts may protect ua if Itiey will. 'That by a wise and 
firm interposition of their powers ia behalf of Ibe liber­
ties of the people, they may present a barrier between 
those liberties and that spirit of oppression that is abroad 
in the land. That they may perform for us the kind office 
of U e guardian shaft, thai", reared above our dwellings, 
points fearlessly to tile clouds, and receives upon itself 
unscathed, the rattling thunders, that otherwise had dash 
ed us to pieces! A n d o u r h o p e i n this respect is justified 
in a degree, by the i'act that we stand here at all this d.iy, 
a lid that the United Stales officers are here to give account 
to this court concerning our imprisonment. Because it 
has lately been declared here by those officers, that they 
would not condescend to render such account at all, and 
that whenever they seized upon a citizen, it was iiltle bet­
ter than an impertinent interference on the part of the 
Slate tribunals to enquire of tbem, " W h y do ye so?"— 
These doctrines fell upon the public mind lilre strange 
and unheard of signs in heaven, fifling it with horror and 
alarm. And it is doubtless to the prompt and decided 
manifestation of that horror and alarm by the people, and 
lo the resistance of our State Judiciary, that we are in 
debted tor the fact that the U. S. officers have receded 
from their position, and have appeared here to render a 
reason to this court why they imprison us . And we be 
lieve that the power of the court does not stop here, but 
that if satisfied that the reason is insufficient, i t may dis­
charge frxjm cuetody the citizen whoee liberty hae been 
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Unjustly invaded, and thus afford a peaceful and bioodlsss I their offices during good behavior," and receive for thei» 
remedy for the dangers that impend'ovor us. But if we fail | services at stated thnes, a fixed compensation. Whereas 
here,;wo can go no farther. Here is our " butt and very sea 
marii of our utmost sail!" If the people are driven un­
protected from theii State courts, the cloud that will sec-
tlo down upon them can bo lifted only by the dread crdea! 
of revolution, when faUing back upon their reserved 
righfs, amid scenes of violence and blood, they alter or 
abolish those governments that have failed to answer the 
great ends for which all governments are established.™-. 
Since, therefore, the stake is so great, wo beseech this 
court, as we believe it has every inchnation to do, to list­
en with attention to the reasons we may present, and with j 
patience towards the imperfect and perhaps tedious man­
ner in which we may present them, in order that, if pos­
sible, the last hope of liberty and the people mpy not fail. 

I shall urge the unc(jnistitutionallty of the Fugitive Slave 
Act upon three grounds : 

First, that congress had no power to legislate upon the 
subject at all. 

Second, admitting such a power, the Act is unconstitu­
tional in providing tiiat any person claimed as a fugitive, 
may be reduced to a State of Slavery without .a Trial by 
Jury. 

Third, that it is unconstitutional because it vests the ju­
dicial power of the United Str.tes in Court CommisBion-
ers contrary to the provisions of theconsti'iutioii. 

There are doubtless other good grounds of objection 
to this act, but I shall confine v/hat I have to say to these 
three, believing that if wo fail upon these, there would 
be no hope of succeeding upon any. 

And let my purpose be understood at tho outset. I do 
not stand here to oppose that law because it is a mon­
strous moral deformity—detestable in its purpose and de­
testable in its details, sinking to the depths of depruvify 
to punish mercy as a crime, and sinking below the depths 
of contempt to offer a paltry bribe against froedpm, to the 
petty tribunals it creates. I do not staud here to oppose it be­
cause it is in violation of the "higher law!" 'I'hat lawneeds 
no enforcement for its own sake, at the hands of earthly 
tribunals. Like its Author, it is eternal anduuchangeable. 
It is beyond all human power to impair its force or to in­
terrupt its operation. The penalty for its violation follows 
the violation itself as a natural consequence, as inevita­
bly as the night follows the day. And this is true as well 
of"̂  nations as of individuals. The giant oak that has been 
girdled by the woodman's axe, so that the vital current is 
forever withdrawn from its trunk, is not more sure to 
•wither and decay, to be eaten by the worms, and at some 
time either when storms break upon it, or in profound 
calm, to fall thundering to the earth in a thousand fivig-
ments, that shall moulder to dust and be scattered liy 
the winds of heaven, than is tho nation that forgets GOD, 
that attempts to legislate evil into good and goodlnto evil, 
sure at some time to be smitten from abroad by tiie hand 
of destruction, or to fall to pieces from its own internal 
corruption and decay. I say t'nerefore that I stand not 
here to oppose this act, for the reason that it violates a 
law "higher than the constitution." but only for the rea­
son that it violates the constitution itself. 

Tho last objection I have mentioned is one that I_first 
eaw in the opinion of Chief Justice Shaw, of Massachu­
setts, in the Simms case, which was latelj' published in 
the Sentinel. And I there first discovered the true strer gtli 
and force of the objection, from the manner in which it 
was attempted to be answered, or evaded. As my argu­
ment on this point will be briefer than upon either of the 
others, I propose to present it first. 

The objection is that the Fugitive Act vests the judicial 
power of the United States in court commissioners, con­
trary to tho provisions of the constitution. Let us see if 
this objection is not true. 

The Fugitive Act requires the United States Court Com 
missioners to perform all the duties imposed by it, and in 
order that they may do so, vests in them "concurrent juiis-
diction with the circuit courts." But the first section of 
the third article of the constitution is as follows: 

" The Judicial power of the United States shall be vest­
ed in one Supreme Court, and in such interior courts as 
the Congress may, from time to time, oi-daiu and estab­
lish. The Judges, both of the Supreme and inferior 
courts shall hold their offices during good behavior; and 
shall, at stated times, receive for their services a compen­
sation, which shall not be diminished during their contin­
uance in office." 

Now, it is admitted on all hands that the U. S. Court 
Commissioners are not judges either of the Supreme or 
of the inferior courts spoken of in this section. In order 
tw constitute the courts required here, they should "hold! 

in fact, they are removable at the pleasure of the coui't 
that appoints tliem, and receive a compensation ,not fix­
ed, but proportionate to the amount of services rendered. 

(The Court liere called the attention of Mr. Paine to tha 
2d clause of the 2d section of the 2d article, which pro­
vides that "Congress may, by law, vest the appointmenfi 
of such inferior officers as they may tiiink proper, in the 
President alone, in tho courts of law, or in the heads of 
departments;"—and asked if that would have any bear­
ing upon the objection ?) 

I tiiiiik, your Honor, that clause does not vary it, or di­
minish its force. There is no doubt that congress may 
vest the appointment of such inferior officers either in the 
President, the courts, or the heads of departments. But 
I think there is considerable doubt whether the judges ot 
the " inferior courts" spoken of in the 3d article, ought 
to be regarded as " inferior officers," in the sense in which 
those words are used here. In article 3d they are styled 
"inferior courts," but I think only relatively BO, as com­
pared with the Supreme court, spoken of in the same 
section. Those "inferior courts" are, some of them, in 
fact, very important courts, and their judges are officers 
possessing very great and extensive powers. But even 
admitting them to be such "inferior officers," that congress 
might vest their inppoiritment in the President, or in tha 
courts of lav/, still that leaves the objection untouched.— 
The objection goes, not to the manner of appointment,, 
but to the character cf the officer after he is appointed.— 
No matter what power appoints, the judges of the "infe­
rior courts" in which the judicial power of the United 
States is to be vested, must, after their appointment, "hold 
their oifices during good behavior," and receive a fixed 
compensadon, and it is not pretended that comriiissionera 
are ofiicers of this kind. Now, how is this plain violatioi> 
of the requirements of the constitution by the Fugitivo 
Act, to be sustained? Let us see how the Suprem» 
court of Massachusetts attempts to dispose of it. 

(Mr. Paine here read at some length from the opinion 
of Chief Justice Shaw in the Sims case, in wiiich in an-
swei to this objection, it was pretended that the powers 
exercised by Commissioners under this act, might not be 
judicial. After alluding to the fact that the law of '93 
gave similar powers to the magistrate, the Court said:— 
"It is very manifest, therefore, that their powers were noB 
deemed judicial by the Congress of 1793, in the sehse in 
which it is now insisted that the Commissioner, before 
whom the petitioner has been brought, is in the exercise 
of judicial powers, not warranted by the constitution, be­
cause not commissioned as a judge and holding his office 
during good behavior. Indeed, it is difficult, by general 
terms, to draw a precise line of distinction between judicial 
powers and those not judicial. It is easy to designate the 
broad line, but not easy to mark the minute shades of difr 
lerfeiice between them." 

Ee read still further from the opinion where the Courfi 
referred to a number of officers, whose powers were 
deemed partly judicial and partly ministerial, and claimed 
that U. S. Court Commissioners are " commonly appoint­
ed from among counsellors at law, and of some standing, 
and well reputed for professional sidll and experience.") 

It will be seen from what 1 have read, that Chief Jus­
tice Shaw attempted to dispose of this objection, by an in­
timation—for lie did not venture upon a positive assertion 
—that the powers exercised by Commissioners in execu­
ting the fugitive act are not judicial powers. The man­
ner in which this is attempted to be got at is a little re­
markable. The Covirt does not say that the power is not 
judicial, but says, "it is dilHcult to draw the precise line of 
distinction between judicial powers and those not judi­
cial;" and after giving some illustrations of this proposi­
tion, leaves it to he inferred from that difficulty, that this-
power may, after all, not be a judicial one. Now, sir, I ap­
prehend, however difiicult it may be to draw the line be­
tween judicial powers and powers not judicial, it will bo 
still more difficult, after it is drawn, to show that the pow-. 
er exercised by a Commisssioner in determining a fugi­
tive slave case, is not plainly and palpably on the judicial 
side of that line. Mark how easily this can be shown.-—. 
Among all the arguments by which, the constitutional 
power of Congress to legislate upon this subject at all, 
has been attempted to be sustained, there is only one, 
which in my judgment, ia worthy of consideration, or at­
tempts to come within the settled niles of construction.— 
That argument is, that the case of a fugitive " is a case at 
law arising under the constitution"—that consequently 
tlie "judicial power" ol the United States extends to it, and 
Congress may legislate upon it in order to vest the judi 
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cial power. I n the Prigg case, in the 16th of Peters ' Re-
j^orts, I find on page 568, in tho argument of Mr. Meredith, 
w h o contended for the power of Congress, the following 
language : " The constitution declares that slaves l e a ­
ping from service shall be delivered up, on claim, to the 
person to whom such service shall be due. 'What is the 
meaning of these words on claim ? They look to a pro­
ceeding of a judicial character ; to an assertion of a right 
of property, to be made before a tribunal competent to 
judge and decide; and to execute that decision by a da-
livery of the property if the claim be e«tab!iBhed. Is not 
this then a part oi'the judicial power, which extends to all 
cases at law and in equity, arising under the constitution, j 
laws and treaties of the United States ?" j 

This was the argument of counsel, but the court took 
the same position. On page 616 the court says :—" It ig 
plain, then, that where a claim is made by the owner out j 
of possession tor tlie delivery of a slave, it must be made, i 
if at all, against some other person ; and inasmuch as ilie | 
right is a right of property, capable of being recognized \ 
and asserted by proceedings before a court of justice, be- j 
tween parties adverse to each otlier, it couttitutcs, in the | 
strictest sense, a controversy between the parties and a I 
case arising under the constitution of the United States, I 
within the express delegation oi judicial power given by 1 
that instrument." 

W e find, therefore, that the counsel, in contending for 
the power of congress to legislate upon this subject, and 
the court in upholding it, placed it upon tlie expresa 
ground that the decision of a fugitive case, is an exercise of 
judicial power. What , then, becomes of the answer 
which Chief Justice Shaw sets up, by inference, against 
this objection ? It talis completely, and leaves not a shad­
ow of an answer. It leaves it clear, plain and palpable to 
tlie common understanding of everybody, that the Fugi­
t ive Act vests "judicial powei-g" in court conimisBioners, 
a n d that in doing so, it violates the constitution of the 
United States. And that Chief Justice Shaw was fully 
aware of this, is apparent from hia opinion. After that 
par t which I have read, he makes the following adaaissioa 
to which I invite the espeeiai attention of the court. Ho 
says : 

" At the same time it may be proper to say, t i n t if this 
•argument, drawn from the constitution ol tho United 
States, were now first applied to the law of 1793, deriving 
n o sanction from contemporaneous construction, judicial 
precedent, and the acquiesence of the general and Slate 
Goverimients, the argument from the lir.utMion of judicial 
power WOULD B E E N T I T L E D XO VEBV GRAVE coNsiaiiii-

ATION I" 
Sir, I would have been glad if the learned Judge had 

referred us to the "judicial precedents" he speaks of. I 
k n o w of none such. I believe this point never wag laii-
ed in any case till it was raised by Mr. Rantoul before that 
court , which, after substantially admitting that the objec­
tion was good, over-ruled it, in obedience to "judici&l 
precedents ' that do not exist. 

" The Chief Justice speaks of "acquiesence," but there 
has been no such acquiesence. Until this law of IfcSO, this 
power was never vested in court commissioners. It is 
t rue , the law of '93 vested similar power in State magis­
trates, but that was in violation of a principle set t ledby \ 
the U. S. Supremo Court in the case oiMartinva. Hunter'i 
Lessee, 1st Wheaton 304, where it was held that no part 
of the judicial powers oi' the United States could be vest­
ed in State courts. The State magistrates were not called 
on to act under that law often enough to constitute an ac 
quiesence. And the State of Pennsylvania, by pj=ilr^e 
law, forbade its magistrates to act under it. And Ih t i c is 
in my judgment, a vast difference between vestii g this 
pov^er in State officers, responsible to the people of the 
State, and under their legislative control, and vesting it n 
U. S. Court Commissioners, dependent on the couit that 
Appoints them, and responsible to it alone. Be it i ei rm 
bered, also, that this act of 1850 requires these corimi 
sioners to be numerously appointed, for the purpos^ ot 
affording reasonable facilities" for the recapture ol lu.,1 
lives. Sir, this power, in these dependent, irrcsjion i ilt 
Officers, appointed to furnish "reasonable facilities" ioi thu 
destruction of Liberty, is pregnant with danger to the peo 
pie of these States. It has existed only four yea ' s , a id 
has been met with louder condemnation than any other 
act that was ever passed. But even if it had been acqui 
esced in since the beginning of the Government, stul thxt 
would not entitle it to overturn the constitution. I an 
Bwer in the language of Chief Justice Marshall, m the | 
Bank case: " That a bold and daring usurpation mi„ht b t 
resisted after an acquiesence still longer and more com 
plete than this," " ( 

AFTERNOON SESSION—2V2 P, M. 
Having finished vvî .at I iiitoiidc<i to say upon tho objec­

tion relating to the judicial power, I rctiirn now to tha 
consideration of the hist, which is that Congress has no 
power v/hatever to kgislate concerning the recaption of 
fugitives fi'om labor. Jn presenting this, my purpose ia 
first to maintain what 1 believe to be the true construction 
of the constitution, fortifying thp.t constniction with such 
authorities as I may be able, and then to examine soma 
of the decisions that have been made in favor of the op­
posite doctrine. For I am awai^e that such decisions have 
been made, and that they are regarded by many as bind­
ing and conclusivo. But I shall endaavor to show that 
therf! are none which dceervo to be 40 regarded ; butthat, 
on tho contrary, they sre BO much in conflict •Jtith each . 
other, and with clear and vrell settted principles of con­
struction, that the character of their reasoning is »o dan­
gerous and ungatisfav;tory, and that they give such evidence 
of having besn made wilhont that rigid scrutiny which so 
great an i6«ue demanded, as to render them unworthy of 
being regarded M binding authoritiei by this or any other 
court . . And if I may be allowed to "set forth great things 
by sniBll," T would say that in this investigation it will bo 
found that the proceedings of the State and geuaral govern-
m'te, in relation to their respective powers, resemble those 
of emigrant familiee who have gone inlo anew country and 
settled in the wilderness. Each family derotea Its atten­
tion at tir«t to such improvements around it* immediato 
household a» will enable it to secure the nisceisitiea and 
connnon convenience* of lifo. The boundary lines of 
the farms are not run out pfrhap* for a long t ime; and 
when they nr« run, a r j made crooked, turning aside for 
slight obstacles, so thii,t tho l&iid of one ownsr is often 
contained in the enclosur* of another. Thwir firat enclo-
Euree are also gen«raliy of an Imperfeci character, »o that 
the snimali of one depasture upon tha laudu of another, 
and all this occurs without attention er complaint. But 
when their children hsve grown up around them, and by 
the advance of society tiie land hus become valuable, so 
that every foot is required to satiBfy the demands of the 
increasing population,—the boundary lines are run over 
again with unerring certainty—the crooked places are 
made straight, and iubetantial onclogureii are erected, BO 
that every owner may eajoy their own. 

Thug h«» it been with the Federal and Btate govern­
ments. In aetting in motion tha vast machinery of tho 
new syatem, each endeavoring to accomplish iihose objects 
which pressed most forcibly upon its attention, they have 
frequently encroached upon the rights and prerogatives 
of each other. The eiicroachmenti have Jn some instan­
ces been rectified, but in others Uiey have been acquiesced 
in, and tlie boundary line* between tiie two sygtems have 
been made crooked. The subject we are to consider here 
belongs to the latter class. Aud I isar this encroachment 
has been acquiesced in more readily than it would other­
wise ha re been, because is was ims^iued that it concerned 
only tho rights of a class of peopls who were poor, per­
secuted, despised and outcast among u i . But the time 
has now come when It concerns the liberties of ua all, 
white as vrell as black, that these BonndsTy lines should 
be re-examined, and the respective rights of the Federal 
and State powers in this matter should be placed on theii 
true basis. For the people are overshadowed with clouds 
of prosecutions, swarming with pains and penalties as nu­
merous as the locusts which swarmed over Egypt; and it 
has become of vital interest to thorn to know whether the ' 
power for these things i« really found in the Consi-itu'-ion, 
01 bo nothing better than a bsi e'ared us irpation 

Aud 111 set ms out upon this inTCStigation it is impor 
tTnt to I < t rmi e he 1 ci Me l i r t f^aiy t- l^ed rule of 
u o i t i u t t i o u in the ^ lit o* h u h wo c 1 t ia \e l to a s t f e 
and J I t conrlu ion in thi n ittcr J i l , e fc o i \ in tho 
Ibt oiume, ot l i s C o i r n e n t n 1.3 m t'lo C&nsti ution, on 
o !..,( 3c ) tt'la Ufa th I*- much o^ tl e dithcult^ t l i t 1 & ans 
en imon t i e i i i ousd ipu mt sup r i i t l j n r u m e r t has 
b t c n c u t d by t i l -wun t ot una )Hn 1 ot c m iiuc 
tion I o ill tliL U teu ' n j ot the < ui 11 wo d uni 
tuiiiJ becrii e i \ e 1 1 h 1'il us t J 1 r t ^e '1 ory 
beloib '̂vc 111 1 1 hi ex i i imt on J 1 t i s such a 

I c t n l u n i l u i a i c t int it i t o ' i c l d clea ly 
md pi nlj l io ith( Cm 1 c a i i t e d o n 
d l l uids thi t tho C t i 1 t ( t hunted 
po vcis aud that it ( t ( ( i d to it 
by the 0011 ti ut o Iris V 1' o\ T1 j V ^ l o t i n i L j 
tl i t ^ J K i m c t \ l i l " l c y \Mohi,u to 5^i\o t i e pov 11 
n w c o a i r y t o i „oc i | l i a l hi, i c i n n ^tb committed*"r tts 
c i t , w c u j e t jea lois of iio '?ticu,*'h and intuidsd tii 
confine it to the exeici c of the powcro dck f,it.( d to it by 
t h c m o t u i m t n t Wcfind, t h u t i o i e , thu the ir ' - tmmer 
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enumerates its powers in a manner as clear and plain as 
language will permit. After this enumeration there is a 
c]au:-e giving it the general power to make all laws neces­
sary and proper for carrying into execution the enumera­
ted powers, and ad other powers vested in 'he general 
goveinmeut or any of its officeis or depaflments. But so 
jealous were (he people of tiiat government, that even 
tliis cure'ail and guatded m'.inner ol'.espressingits powers, 
was not deemed sufficient, but in order to secui-e the re-

, f-erved ri;:hls of the Sl:aies f'om all doubt or question, 
tliey adopted the tenth amendment, that " the powers not 
do'(";:ited to the United Slates by the coDstiuUion, nor 
p;-o'.il)iied by it to the Slates, are reserved to the States 
ros;)Oc;i'.eiy or to the people." 

It vi c'-iar, then, from the very face of the instrument, 
tha t coiirrcps canexereise no power, unless it is express-
'ly dc 'epatedto it, or is necessary to carry into execution 
6o;no express power. Tnis rule is laid down by Mr. Mad­
ison in his Report to which I have already referred the 
court, in the 4i a of Elliott's deiiates, on page SST, in the 
following clearfad admirable manner : 

" W h e n e v e r therefore a question arises concerning, the 
Con=litutionalJly of a particular power, the ficst quesiion, 
in order to determ'uie its constiiut'onalily, is wheiher 
the powsr is expressed ia the constitution? If it be, the 
question is decided. If it be not, the next inquiry is 
whether it is clearly implied as iacidental to an express 
grant, and necessary to i'ts execution. It it be, congress 
may exercise i t ; it it be not, congress can uotexei-cise it." 

The same rule has also been eslablishod by the Supreme 
court of the United Siates, In the case of Manin vs. 
Hunter's Lessee, in tlie 3d Condensed Reports on pyge 
583, tiie court says : 

" T h e Government, then,ofthe United States, can claim 
no powers which are not granted to it by the constitutiort, 
end the powers actually granted must be such as are ex­
pressly given, orgivenby 'irecessary imnUcaiiovt." 

The words " necessary implication" used here, ai'e evi­
dently founded on the clause giving the poiver to make all 
hiws " necessary and proper to carry into errecution" the 
express powers, &c. And this is leic in no doulit because 
in the case of Gibbons vs. Ogden|5th Condensed Reports, 
on page .574, the same court says : 

" No direct gener:;! power over these objects is granted 
to con^reps ; and cousequenily they remain subject to 
Slate legislation. I f the legisk'live power of the Union 
cau reach them, it must be for national purposes ; it must 
he where tiic power is expressly given for a special purpose 
or is clearly incidental to some power which is expressly 
given." 

Now, in the light of this p'aiin rule, let us proceed to 
examine the coa'ilitution. The oal.y clause in that instru­
ment relating to fugitives from labor is found in the 2d 
Becliou of the 4th article, .iiid is as follows : 

" N o person held to service or labor in Oae Slats under 
the laws thereof, escaping into another,, shall, in coiise-

j quenco of any law or regulation therein, be discliarged 
fi-oni such service or labor, but shall be delivered up on 
claim of the parly to whom such service or labor may he 

1 d u e ! " 
Is there any express grant of ])OWCT to congress hero? 

No one preleuds it. The clause has been stretcbed upon 
the rack of judicial ingenuity till its joir ts quivered, to ex­
tort from it a confession of Bucii a grant, but it has re­
mained silent as the tomb. Congre.^ is neitheT expressly 
mentioned in it, norany id^a of itimplicd. No man fro;n 
reading this clause would know that such a thing a,? Co.i-
gress exis ted; or wouldsuspset that it: was anything 
more than it purports to bo on its face—a mere a rtic'e of 
compact between the Ststjs, depending for its e;?ecution 
entirely on their inlcgrity nad good i'aiui. But one legis­
lative power is spoken of in it, and that is the State. A 
positive prohibition to discharge from service or labor is 
imposed; and then, iu the sauie sentence, a jiositive obli­
gation to deliver \ ip t To v.-hom isthis obligation address­
ed ? Clearly to the sa'^ie power that is ibrliidden to dis­
charge. That is the natural and ordiuary import of the 
language. I t i s addressed to the State Go^eenmentbe­
cause that is mciitioncd immediately in connection with 
it , and n» other power is mentioned at all. The clause 
assumes to remlats the legislallon of the State. It pre­
scribes what sliall not be do;'.e, and commands what shaJl 
be done. The prohibition is expressly directed to the 
State, and the obligatio'i to " deliver up," following in the 
same sentence, applies to Hie iifcite by the ordinary force 
of language, without expresbly saying " shall he delivered 
u p " by the State. If I make an agreement with another 
that if my horse escape into his pasture, the animal shall 
fiut b« kept t>y biw for bis owo U8«, but shall be delivered t 

up to me again, all men would understand the obligation 
to deliver, to be imposed upon the one who was forbidden 
to l e e p . Because, although it does not state expressljfr 
that he shall deliver, yet that is plainly implied. So when 
the constitution asserts that a fugitive escaping into a 
State, shall not be discharged by its laws, but shall be de ­
livered up, it is just as plainly implied that he shall be de­
livered up by the State. 

Suppose the words were changed so as to say, that 
when ihe fugitive escapes iir^o a 'State, " the State shall, 
not discharge hiin, but shall deliver him up ." Could any 
one, by any possible mode of construction, pretend that 
in that case the State would not be the party to " deliver 
u p . " Cc'taiuly not. Yet the idea is precisely the same 
PS the woids now stand. And no one can tear the sen­
tence asunder, and thrust in a third power, to fulfill the 
obligaiion imposed, without doing equal violence to the* 
irapo't of tlie words, with that which he would do, if 
they were in the form I have supposed. 

The State is imiilied also by the meaning of the word 
" deliver."' The clause assumes that except for its obliga­
tion, the Stat'e would have uncontrolled power ove r the 
fugitive. With reference to the State, the words " shall' 
be delivered VTp," were theiel'ore properly used.. But if a 
third power was to have the right to come in and carry 
the fugitive away, wheiher the State were willing or not,. 
that could not righlly be called a " delivering up," bu t 
would be a taking away. 

It seems plain, there/ore, that the true construction o f 
this clause leaves it a mere article of compact between' 
the States, confeiriogno power whatever on the General 
Government. 

And t'ais conctruction is sustained by very high authori­
ties. In the case oi' Jrckvs. Martin, which arose u n d e r 
the law of "SS, and is leported in the 14th of Wendell^ 
Chancellor Walworth delivered a noble and just opinioa 
against the conslilutionalily of the law. h i that opinion, 
he says : 

" I have looked in vain among the powers delegated to 
congress by the constitution for any general authoi'ity to 
that body to legislate on this subject. It certainly is not: 
coui.aiurd. in any express grant of potser, and it does no t 
ap!.ier,r to bo cmimiced in the general grant of incidental, 
pov/ers, cont-aincd in the last clause of the constitution 
relative to the powers of congress. Tlie law of the United-
States respecting fugitives from justice and fugitive slaves, 
is not a law to carry into effect any of the powers eapresslif. 
gramted to Congreas, or any other power vested by the con' 
stitution in the Government of the United States, or any de-
parivient or any officer thereof! It appears to be a law to 
regulate the exercise of the rights secured to the individ­
ual States, or the inhabitants tbereoiV by the second sec­
tion of tlie fourth article of trie constitution ; which sec­
tion, like the ninth section of the first article, merely im­
poses a restriction and a duty upon other States and indi- . 
vidiials in relation to such rights, hut vests nopowerin tha 
Federal Qovernment, or any department or officer thereof^ 
except the judicial j>ower of declaring and enforcing t h a 
tho rights secuied by the constitution." 

The" next authority to which 1 will refer upon this point 
is the authority of Daniel Webster . In his celebrated 7th 
of March speech, in speaking of this clause he says r 

"Ihave Blways thougltt tJtat the constitution addressed it­
self to the Legislatures of the Siates, or to the States them­
selves. It says that those persons escaping to other States-
shall be delivered up, and I confess I have always been 
of the opinion tiiat it was an injunction upon the States 
themselves. When it is said that a person escaping into a n ­
other State, and becoming, therefore, within the jurisdic­
tion of that State, shall be delivered up, it seems to me-
that THE IMPORT OF THE PASSAGE IS that the State itself, 
in obedience to the constitution, shall cause him to be de­
livered up. That is my judgment, I have always enter­
tained that opinion, and Jentertainit now." 

I need not inform this court tha t the man who spoke 
those words, won, amid all his able cotemporaries, the t i­
tle of " the great expoimder of the constitution." H e 
won that title, not only by the power and clearness of h is 
expositions, but because he favored the liberal, r a the r 
than the strict construction of the instrument. Another 
fact which is well understood, and I believe is admitted 
by the friends of that great man, is, that in making that 
7th of March speech, his object was, not only to fulfill 
what h e believed to be his duly to his country, but also, 
to use his own words, " t o do his whole duty to his south­
ern brethren," in order to secure their support as a nomw, 
inee for the Presidency. Yet, notwitstanding such wa^ 
his object, justice to himself and to his world-wide repuj-
tatioB ae a constitutioDal lawyer, wjquM'sd bim to'^adm* 
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| h a t this clause addresses itself entirely to the States, and 
confers no power whatever on the General Government I 
6 i r , the opinion of Daniel Webster, given under such cir­
cumstances, weighs with a mountain weight in the scales 
that are to decide this question, and there is not enough 
force in all the judicial opinions that have been given on 
the opposite side, to start it alone,from the counter. 

But the truth of this construction is made apparent, not 
only by the arguments of its friends, but by the admis-
•Bions of its enemies. In the case of Jack vs. Martin, in 
the 14th of Wendell, to wliich I have already referred, 
Senator Bishop, as a member of the New York Court of 
Errors , delivered an opinion in favor of the constitution­
ality of the law of 'S3. It was the only opinion delivered, 
excs-pt that of the Chancellor already mentioned. In that 
opinion, he starts off", into an investigation of the objects 
of this clause, with the following extraordinary statement. 
H e says: 

"/»«Ae ABSENCE of any precise authority in the constitu­
tion, in regard to the removal of fugitive slaves., it becomes 
important to enquire as to the motives of the members of 
the convention who represented the slaveholding States, 
and the considerations which were likely to operate most 
powerfully upon them.' 

I shall have occasion to call the attention of the Court 
more particularly to the last part of this statement hereaf­
ter , but that which I wish it now to notice, is, that Sena­
tor Bishop admits that there is an "absence in the consiitu-
t ion" of that authority with which he seeks to clothe the 

.General Government. And in order to find any support 
for that authority, he is compelled to go out of the instru­
ment . 

Mr. Meredith, who argued the Prigg case before 
the Supreme Court, in favor of tlie powel- of congress, in 
commenting on this clause, used the following language: 

" Here, then, are two acts to be done. A claim is to be 
made, but the mode in which it is to be made, and the 
forms to be observed in making it, are not provided for. 
Again, a delivery is required, but F E O M WHOM, and in 
what manner, the constitution does not prescribe." 

Now, in order for congress to legislate upon this sub­
ject ,• the constitution TOMSJ "prescr ibe" that the delivery 
is to take place from the General Government. Since, 
therefore,-it prescribes no such thing, as admitted by M R 
Meredith, it follows that the delivery is to bo from the 
S t a t e ; because by the very instrument itself, if the power 
is not delegated to tlie General Government, it is " reserv­
ed to the States respectively, or to the people." 

In the same case. Chief Justice Taney delivered a sep­
arate opinion. He concurred with a majority of the court, 
that congress had the right to legislate upon this matter, 
bu t claimed, that the Slates had a concurrent right. In 
maintaining the latter opinion he speaks as follows con­
cerning this clause • 

" The language used in the constitution does not, in my 
judgment, justify the construction given to it by the 
court. It contains no words prohibiting tiie several 
States from passing laws to enforce this right. They 
a r e in express terms forbidden to make any regulation 
that shall impair it. But there the prohibition stops.— 
And according to the settled rules of construction for all 
w r i t ^ n instruments, the prohibition being confined to 
laws injurious to the right, the power to pass laws to sup­
port and enforce it, is NECESSARILY implied. And the 
words of the article which direct that the lugitive shall 
be delivered up, seem EVIDENTLY D E S I G N E D to impose 
i( as a duty upon the people of tlie several States, to pass 
laws to carry into execution in good faith, the compact 
into which they thus solemnly entered with each other." 

Judge McLean also delivered a separate opinion in the 
eame case, and though he sustained the power of con­
gress, yet in speaking of this clause he says : 

" The States are inhibited from passing any law or reg­
ulation which shall discharge a fugitive slave from the ser­
vice of his master, and a positive duty is enjoined ON 
THEM to deliver him up, &c." 

Here, then, is a weight of authority in favor of'the con-
etruction of this clause, for which I contend, that seems 
to me to be absolutely overwhelming and irresistible.— 
But to place it beyond all question, to make assurance 
doubly sure, we have the authority of the framers of the 
instrument themselves, manitested almost as clearly as if 
they had said in express words, that congress should have 
no power over this matter . Whence is this authority de­
rived ? I n the first section of this same article 4, we find 
the following: 

" Full faith and credit shall be given in each State to the 
public acts, records, and judicial proceedings of every oth­
er State," 

This clause, together with several others, stood as art! 
cles of compact, among the old articles of confederation. 
It was never pretended that they conferred any power < 
on the congress of the Confederation. The clause con- . 
corning the delivery up of fugitives from justice waa .'' 
among them. These clauses were copied from tho arti­
cles oi coni'ederation into the present constitution. And 
it is manifest that the framers supposed that if left in their 
original shape, they would confer no more power on tjiej 
jiresent congress, than they conferred on the old. There­
fore, after copying into the constitution this clause con­
cerning records, &c,, they proceeded to add to it the fol; 
lowing power ; 

"And congress may, by general laws, prescribe the man- \ 
ner in which such acts, lecords and proceedings shall ha 
proved, and the enect thereof," and so the section now 
stands. 

They evidently supposed that without this addition, the 
clause conferred no power on congress. The implication 
from this, is almost irresistible, that they regarded the / 
clause concerning fugitives, as vesting no power in con­
gress, and that if they had intended to grant such a pow­
er, they would have added it expressly, as they did ia 
tho clause concerning records, 

I have now finished my argument upon the meaning of 
the clause; and have shown, as it seems t o m e , that by 
its fair and true construction, it is a mere article of com 
pact between the States, vesting no power whatever in 
the General Government. And if this is so, then the Fu­
gitive Act is an exercise of usurped power, destructive of 
the rights of the States, and can impose no obligation on 
their judicial tribunals. 

It remains for me now, in order to finish this branch of .̂  
the subject, to examine some of the decisions that have '''. 
been made sustainiiig the legislation of congress. These 
decisions have been made mostly concerning the law of 
'93. The question, however, so far as the objection 1 am 
now considering, is concerned, was the same uador tiiat 
law, as under the law of 1850. Almost the firfjt case wo 
find upon the su'oject, is that of Olen vs. Hodges, 9th John­
son, 67, It was decided in 1812. No objection was made 
to the law of '93, but it was treated as constilutional with­
out question from any quarter. W e find, also, in tho 2d 
Pick, page 11, the case of the Commonwcallh vs. driffith.— 
In that case the law was objected to as unooaslilulional 
because it provided that the person claimed might bo 
seized without warrant. It was alleged tliat this ini'ring-
ed the right of the people to bo secure from unreasona­
ble searches, &c. 'I'his objection was overruled by tha 
court. But the question of the po%ver of congress to le­
gislate upon the subject was neither raised nor decided. 
•This case was decided only a few years after the Missou­
ri Compromise, which followed one of the great excite­
ments upon this question. It will be seen that the court , 
following the load of the politicians, decides that the con 
stitution" was a " compromise," It says in that instrument 
we agreed to treat slaves as property, though it admits 
that "the words of it were used out of delicacy," so as not 
to offend some in the convention, whose feelings were ab­
horrent to slavery." This looks very much like an admis­
sion that the words do not mean slaves, but this point I 
shall not urge. Of these two cases, I shall only say that 
they are not authorities against the objectiou I am now 
urging, because that objection was not raised in them.— 
On the contrary, by acquiescing in the validity of the 
law, without raising those objections, which have since 
agitated the highest tribunal of the States and nation, 

/ h o s e cases furnish evidence of the assertion I have mada 
here, that this legislation of congress had been acquiesc­
ed in, without that rigid examination its importance de­
manded. They are jnst.uices where the crooked bounda­
ry lines, between the two systems, were allowed to stand 
without complaint 

The decision of the Massachusetts Court, in the Sims 
case, already referred to, rests upon the decisions that had 
been previously made, I shall therefore confine m y fur­
ther examina^pn to those decisions, and if their reason­
ing can be answered, of course the superstructure reared 
upon them, falls when the foundation is undermined, 

I suppose the only«Iecisions that stand in our way, a re 
the opinions delivered in the case of Jack vs. Martin, in 
New York, and in the Prigg case, before the Supreme 
Cour t of the United States. I propose, therefore, to ex­
amine these at some length. But it may, perhaps, be 
proper in the first place to say, that the case of Jack vs. 
Martin, before the New York Court of Errors , is not an 
authority against us. Chancellor Walworth delivered an 
opinion against the constitutionality of the law, and Sen­
ator i^iebop, oae ia its favor. But the ChaupeUor, not 
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t i n t t h e p l a i n m t u n l i m p o r t of t h e w o r d s i s , t h a t h e is t o 
b e d e l i \ e r e d U D b j t h e S t a t e , B u t a d m i t t h a t t h i s i s n o t s o , 
a n d t h a t t h e v / o r d s s i m p l y r e q u i r e a t h i n g t o b e d o n e , w i t h o u t 
s a y i n g v f h o t h e r t h e G e n e r a l G o v e r n n i e n t , o r t h e S t a t e s s h a l l 
"do i t , — a n d t h i s is t h e m o s t t h a t c a n b e c l a i m e d . I s t h e r ^ 
a n j ' a m b i g u i t y t h e n , a s t o w h i c h sha l l d o i t ? C l e a r l y n o t f 
T h e r e m i g h t b e , i f t h e p r e s u m p t i o n s w e r e e q u a l i n f a v o r 
of t h e t w o p o w e r s ; b u t t h i s is n o t s o . T h e G e n e r a l G o v ­
e r n m e n t m u s t s h o w i ts a u t h o r i t y , — t h e S t a t e s n e e d n o t . — 
l i t h e w o r d s d o n o t p r e s c r i b e w h i c h p o w e r m a y e x e c u t e 
t h e c l a u s e , of c o u r s e t h e y d o n o t g i v e t h e G e n e r a l G o v e r n ­
m e n t a u t h o r i t y t o e x e c u t e i t . T h e r e f o r e t h e S t a t e s c o m e 
i n b y t h e 10 th a m e n d m e n t , a n d b e a r off t h i s p o w e r , a s t h e y 
d o al l o t h e r s , n o t d e l e g a t e d t o t h e G e n e r a l G o v e r n m e n t . T r -
L o o k i n g a t t h e w h o l e i n s t r u m e n t , t h e r e f o r e , t h e r e i s n o 
a m b i g u i t y a s t o w h i c h t h i s p o w e r b e l o n g s . 

A n d n o w le t u s p r o c e e d t o t h e d e c i s i o n s t h e m s e l v e s * 
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And in the first place, 1 will ask the attention of the court 
arain, to the manner in which Senator Bishop, in the 14th 
Wendell , sets out, upon his enquiry into the objects of 
the clause. I have alieady referred to it once, but i t i s 
eo remarkable as to be worthy of a second examination. 
He says: 

" In the absence of any precise authority in the consti­
tution, in regard to the removal of fugitive slaves, it be­
comes important to enquire as to the motives of the members 
of the convention WHO B E P K E S E N T E D THE SLAVEHOLDING 
STATES, and the considerations which were likely to op­
erate most powerfully upon them." 

Sir, we could hardly have hoped that they who had de­
termined to sustain this power, would have so frankly ad­
mitted the dangerous rule by which diey were to arrive at 
the conclusion ! Tho Senator says that the authority he 
seeks is not in the instrument. He starts, therefore, in 
pursuit of it, and where does he go ? Does he enquire 
into the motives of the people w^ho adopted the constitu­
tion ? Does he even enijiiire Into the motives of the con­
vention that framed it? Not at all. He goes to " t h e mo­
tives of those members of tho convention WHO U E P B E -
SKNTED T H E SLAVEHOLDING STATES !" So One-sided 
and dangerous a rule of construction was never bro.!l,clied 
in any tribunal before. It bears the seal of its condemna­
tion on its own forehead ! If the rule laid down in this 
bold avowal, is to prevail, all others must bo overthrown, 
and all safety is at an end. But the Senator practiced upon 
his rule. (Mr. Paine here read at length from the opin­
ion and then proceeded.) It will be seen from what I have 
read that he conies to the conclusion that the object of 
this clause, was to secure the recapture of fugitive slaves 
—that he thinks the States would fail to abicfe by the ob­
ligation if loft to them—that congress can accomplish its 
object more etfectaally, and more for the convenience of 
the owners, than the States, and T H E H S F O K E the clause 
should be so construed as to give congress the poioer! This 
is the sum and substance of the argument, and I submit 
that it is a plain and palpable violation of all those settled 
rules to which I have called the attention of tho court.— 
The Senator, at tho bogining, professes an intention to 
abide by the rule as to incidental powers. But fie points 
out no power to which he claims this is incidental. On 
the contrary, he implies it as an independent power in 
t he General Government, because he thinks that govern­
ment can execute the clause bet ter than the States, Up­
on the propriety of making such an investigation into 
motives, as was made by the Senator, I refer the court to 
the 2d of Story's Coinmentaries, page 533, where , in 
speaking of this doctr ine , he says : 

" .Such a doctr ine would be novel and absurd. It we'd 
confuse and destroy all the tests of constitutional rights 
and authorit ies. Congress could never pass any law, 
without an inquisition into the motives of every mem­
ber , and even then they might be re-exaininable. Be­
sides, w h a t possible means can there be of making such 
investigations? The motives of many of the members 
may be, nay, must be, utterly unknown, and incapable 
of ascertainment by any judicial or other inquiry; they 
may be mixed up iu various manners and degrees ; tliey 
may be opposite to, or independent of each other . The 
constitution would thus depend on processes utterly vague 
and imcomprehensiblc, and tho written intent of tho le­
gislature upon its words and acts, the lex scripta would 
be contradicted or obliterated by conjecture, and parol 
declarations and fleeting reveries and heated imagiua 
tions. No government on earth could rest for a moment on 
such a foundation. It would be a constitution of sand, 
heaped up and dissolved by the flux and reflux of every tide 
of opinion. Every act of the legislature (and for the 
same reason also every clause of the constitution) must 
therefore be judged of from its objects an intent, as they 
are embodied in its provisions." 

Judge Nelson, who delivered the opinion of the Su­
p reme Court of New York, in this same jase of Jack vs, 
Martin, in the 12tli Wendell , says: " It is material to look 
into the objects of this clause of the Constitution, the evil 
to be guarded agiunst, ani«tho nature and character of the 
rights to be protected and enforced in order to compre­
hend its meaning, and determine what powers, and to 
what extent may be rightfully claimed under it." If it 
w e r e admitted that the general government was to do, 
whatever is to be done, to execute the clause, this rule 
might be correct. But when it is admitted that the words 
vest no power in that government—to enquire into the 
objects of the clause to determine whether Congress has 
the power to execute it or not, i have already attempted 
to show, is a violation of the settled rules of conetruction j. 
and of the constituliou its ' " s p | . 

But tho Judge accordingly proceeded, and made a simi- % 
lar but rather stronger argument of convenience, than 
v/as afterwards made by Senator Bishop in the Com t of 
Errors . (Mr. Paine here read at some length from the ' 
opinion,) It is plainly and jialpably nothing more than an. 
argument of convenience. The Court thinks the Statea 
would not execute the -clause faithfully—that it would 
have been unwise to have left it with them—that Congress 
can accomplish it more effectually—therefore they intend 
ed to give Consrress the power, and therefore Congress Aa«-
the power ! That is all there is of i t ! A mere argument; 
of convenience, from which the court implies in Congress 
a power, not incidental to some other, but independent, 
standing by itself. 

And now we come to the.^Prigg case; decided by the Su­
preme Court of the United States, which has stood hke a 
lion in the way of everybody, 1 believe, except those who 
have carefully examined it. On page 610, Kith Petera, 
the Court in its opinion delivered by Judge Story, says : 

" Before, however, we proceed to the points more im-
diately before us, it may be well—in order to clear the case 
of difficulty—to say that in the exposition of this part of 
the constitution, we shall limit ourselves to those consid­
erations that appropriately aud exclusively belong to it, 
without laying down any rules of interpretation of a 
more general nature ," 

It will be perceived here , that the court scented tho 
danger afar off, and like a prudent man, began in "season 
to prepare a way of escape. It waa conscious that it was 
about to violate the settled rules of construction, and 
therefore it p roceeded: 

" It will, indeed, probably be found, when we look to 
the character of the constitution itself, the objects which 
it seeks to attain, the powers which it confers, the du­
ties which it enjoins, and the rights which it secures, as 
well as the known historical fact, that many of its proviso 
ions were matters of compromise of opposing interests 
and opinions, that no UNIFOKM rule of interpretation can 
be applied to it, which may not allow, even if it does not 
positively demand, many modifications in its actual ap-. 
plication to part icular clauses. And perhaps the safest 
rule of interpretation after all will bo found to be, to look 
to the nature and object of particular powers, duties and 
rights, with all the lights and aids of contemporary his-. 
tory, and to give to the words of each, just such opera­
tion and force, consistent with their legitimate meaning,, 
as may fairly secure and attain the ends jjroposed !" 

Lysander Spooner, who contends that the clause does 
not apply to slaves at all, asserts that the words "consist­
ent with their legitimate meaning," contain a deliberate 
falsehood thrown in by the court, to cover up its fraud.—. 
Because if their construction was " consistent with tho 
legitimate meaning" of the words, it would have been 
unnecessary for the court to havo broken away from all 
the settled rules to arrive at it. It might not be consider­
ed respectful for me to go to the extent that Mr. Spooner 
did , but I must say that it seems evident that those words 
as used by the court, and a similar expression used by 
Judge Nelson, w e r e thrown in as salvos, to break, as far 
as possible, the force of the violence they were about tu 
perpetrate on the established rules of construction. T h e 
court evidently meant to say, that if, from the object of a 
clause, it appeared that congress c juld execute it better 
than the States, they would so construe it as to give con­
gress the power, unless the words absolutely forbid it' This 
was clearly all that was meant by the words , "consistent! 
with their legitimate meaning ." Because the court did 
not attempt to show that there were any words in the 
clause, whicli, either by their " legit imate" or illegitimato 
meaning, vested any power in congress, or even indica-. 
ted the existence of sucli a body. 

It will be remembered by the court that Judge Story, in 
his Commentaries, to which 1 have referred, says that the 
ditilculty that has arisen among the various interpreters 
of the constitution, was for tho want of some " uniform ; 
rule" of construction. But hero he asserts that no uni­
form rule can be applied to it I 

I think I have now shown that these decisions assume 
an ambiguity in this clause when there is none, that they 
abandon the words without just cause, to seek for tho in- , 
tention in a historical investigation, and then infer an in < 
dependent power in congress to execute it, from a mere 
argument of convenience. I think I have shown that in 
doing so, they violate and overturn the settled rules of 
construction, and leave no safety to the States against le. 
gislative and judicial usurpations of all their powers, I 
cannot express my (condemnation of this mode of con­
struction in any better manner than by quoting from the 
Coiamentaries of Judge Story, who delivered riii* Tery 
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opinion in the Prigg case. I read from the first volume, 
beginning on page 387: 

" The constituliou was adopted by the people of the 
United States, and it was submitted to the whole, upon a 
just survey of its provisions as tltey stood in the text itself. 
In different States and in diti'ereiit conventions, different 
and very opposite objections are known to have prevailed, 
and might well be presumed to 'prevai l . Opposite inter­
pretat ions, and different explanations of diifereiit provis­
ions, may wedl be prosumod to have been presented in 
different bodies, to remove local objections and win local fa­
vor. And there can be no certainty, either tliat the diti'er-
en t State Conventions, in ratifying the constitution, gave 
the same uniform interpretations to its language, or that 
even in a single State Convention, the same reasoning 
prevailed with a majority, much less with the whole of 
the supporters of it. * * * * * 

" Some m-ciy have interpreted its language strictly and 
clearly; others from a diffiirent habit of thinking may 
have given it a large m d liberal meaning. It is not to be pre­
sumed that even in the convention which framed tho con­
stitution, from the causes above mentioned, and other 
causes, the clauses were alwujs understood in the same 
sense, or had precisely the same extent of operation.— 
Every member necessarily judged for himself, and the 
judgment of no one could, or ought to be conclusive up­
on othere. * * * * * * * 

" Is the sense of the constitution to be ascertained, not by 
i t s own text, but by the ^probable meaning' to be gather­
ed by conjectures from scattered documents, from pri­
vate papers , from the table-talk of some statesmen, or 
the jealous exaggerations of others. Is the Constitutio'ii 
4}f tlie United Slates to be the only instrument which is not to 
be interpreted by what is written, but by probable guesses 
ASIDE FKOM THE TEXT ? W h a t would be said of inter­
pre t ing a statute of a State Legislature, by endeavoring 
lo find out f'lom private sources the objects and opinions 
of every member—how every one thought, what he 
wished, and liow he interpreted it ? Suppose different 
persons had different opinions, what is to be done? Sup­
pose ditt'erent persons f.ro not agreed as to the probable 
meaning of the framers or of the people, what interpre­
tat ion is to be followed? These and many questions of 
t h e same sort might be asked. 

•" It is evident iliat there can be no security to the people in 
any constitution of government, if they are not to judge 
of it by the fair meaning of the text, but the words are to 
he bent and broken by the probablo meaning of persons 
whom they never knew, and whose opinions and means 
o f information may be no better than their own. The peo­
ple adopted the constitution according to the words of the 
text, in their reasonable interpretalion, and not accoiding 
Jto tlie private interpretation cf any particular men.— 
-jr * * * 'pi-jy [Q^t ^yg adopted by the people in its 
.obvious and general sense. Wo have no means of know­
ing that any gloss short of this sense was either contem­
plated or approved by the people ; and such a gloss, tho' 
satisfactory in 07ie State, might have been the very ground 
.of objection in another. It might have formed a motive to 
reject it iu one and to adopt it in another. The sense of 
.a part of the people has no title to bo deemed the sense 
of the whole. Motives of State policy or State interest 
may very properly have infiuence in the question of rat­
ifying it, but the Constitution itself must be expounded as it 
.stands, and not as that policy or that interest may seem 
now to dictate I" 

More scathing words of rebuke for the mode of con-
Btructionadopted in these cases than these used by Judge 
Story, could not well be uttered. He is one Story when 
seeking as a judge to sustain a usurped power, but en­
tirely a different Story, when writing as an indejiendent 
author, with no purposes but those of trutli to subserve. 
See, also, how strongly he denounces a resort to the argu­
ment of convenience, which is all that these decisions 
res t upon. l i s says ; 

" Ou the other hand, a rule of equal importance, is not 
* ) enlarge the construction of a givau power beyond the 
f ir scope of its terms, merely because the restriction is in-
ico ivenient, impolitic, oreeera MISOHEIVOUS ! '•* '•*• 

" Nor should it ever be lost sight of that the government of 
t'i.e United States is one of limited and enumerated powers, 
and that a departure from the true import and sense of its 
powers is, pro tanto, T H E E S T A B L I S H M E N T OP A N E W CON­
STITUTION. It is doing for the ppoplewhat they have not 
chosen to do for themselves. It is usurping the func­
tion of a legislator, and deserting those of an expounder 
of the law. Arguments drawn from impolicy or inconven­
ience, ought here to he of no weiglt. Tiie only sound prin­
ciple is to declare ita kz scripta est, to follow nnd to obey." 

And now. Sir, I propose to examine more closely tfie 
reasoning in the Prigg casa, and attempt to show that it 
is entirely unsatisfactory and insufficient to support the 
decision of the court. In tlie first place, I shall contend 
that, admitting it to be proper to go into a historical in­
vestigation of the motives of members, in order to get at 
the intention of the constitution, still the court has as­
sumed positions as the basis of its reasoning, which sucli 
an historical investigation does not warrant . It states at 
first that, " the t rue design of this clause, was to guard 
against the doctrines and principles prevalent in the non-
sUiveholding States, by preventing them from intermed­
dling with, or obstructing or abolishing the rights of the 
owners of slaves. It then proceeds to argue in favor of 
the right of congress to legislate, on the ground that tho 
object was to attbrd to the owner the greatest possible fa­
cilities for recovering his slaves. As it proceeds in tho 
argument, it enlarges the object of the constitution, from 
the simple design of preventing the States from destroy­
ing by legislation, the rights of the owner, into the much 
more extensive design of furnishing to the owner tho 
greatest possible certainty of recapture, and the most 
complete protection against ah interference with his 
rights, not only by legislation, but also by the acts of pr i ­
vate individuals. [The case is reported in the 16th Pe­
ters U. S. Reports, page 539.] On the 614th page the 
court, in speaking of the obstacles which the master may 
meet, says; 

" H e may not be able to lay his hands upon his slave.— 
He may not be able to enforce his rights against persons 
who either secrete, or conceal, or withhold the slave. He may 
be restricted by local legislation as to the mode of proofs 
of his ownership ; as to the courts in which he shall sue, 
and as to the actions which he may bring, or the process 
he may use to compel the delivery of the slave. Nay, the 
local legislation may he utterly inadequate to furnish the 
appropriaie redress, by authorizing no process in rem, or 
no specific mode of rc-possessing the slave, leaving the 
owner at best, not that right which the constitution de­
signed to secure, a specific delivery and re-possession of the 
sZa7;e, but a mere remedy in damages ; and that p t rhaps 
against persons utterly insolvent or worthless '" 

It is here expressly assumed by the court, and its 
whole reasoning is based on this assumption, that the ob­
ject of tho constitution was to ensure to the owner, " tho 
re-possession of the'slave" against any and aUobstacles! It 
is conceived that this is a very ditt'erent object, from that of 
preventing the States by legislation, from setting the slave 
free. And a historical investigation shows, beyond all 
doubt, that the latter was the only object had in view iu 
inserting the clause in question in the constitution. 

The very authorities referred to by the court, p rove 
this position. Judge Wayne , on page 6-18, quotes the fol­
lowing statement of Judge Iredell, in the North Carolina 
Convention, Judge Iredell was a member of the conven­
tion which framed the constitution, and in speaking of 
the clause under consideration, in tho State Convention, 
he said : 

" I n some of the Northern States they have emancipa­
ted all of their slaves. If any one of our slaves go there 
and remain there a certain t ime, they would, bytnepros-
e)(«LAws be entitled to their freedom, so that their masters 
could not get them again. This would be extremely prej­
udicial to the inhatiitants of the Southern States ; and t o 
prevent it this clause is inserted in the constitution!" 

Mr. Madisan, in the 'Virginia Convention, said: 
"Another clause secures us that property which w o 

now possess. At present, if any slave elopes to any of 
those States where slaves are free, he becomes emancipated 
by their L A W S . " 

He then quoted the clause in the constitution, showing 
that under it, such emancipation could no longer take 
place. 

These quotations show clearly that ttie evil complained 
of was the emancipation of the slaves by the laws of the 
States to which they escaped, and that the object of the 
clause was to prevent that emancipation. There is not 
the slightest historical evidence, that at the time the con­
stitution was adopted, any on6 supposed that it imposed 
a duty on tlie poi pie of th» Free States, to becoifne active 
iu seizing upon and transporting back fugitive slaves.— 
Or that they designed to furnish slaveholders with any 
protection against any of the numerous dangers to which 
that peculiar species of proper ty is always exposed, oth­
er than the one specifically named, that is, the discharge 
from service or labor by the law of the State, or a legal 
hindrance to his taking tlie slave away. 

The people of the Northern States had, at that t ime be-] 
come favorable to the policy cf omancipation by law, and 
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regarded slavery as a great evil and wrong, but their sen­
timents had not gone so far as to occasion individual in­
terference. It is a historical fact, alluded to in the opiu-
Jon of Chief Justice Shaw, that under the confederation, 
fugitive slaves were given up as a matter of comity.— 
There was no article requiring it. Mr, Butler, of South 
Carolina, in a speech in tlie S\3nato, at the t ime tliis act 
was passed, treated it as a matter of astonishment, that 
the whole power of the Union had to be called in to ac­
complish what " o u r simple ancestors" performed with­
out compulsion. He said that for five or six ^ears after 
the adoption of the constitution, tnis clause was univer­
sally obeyed, and needed no legislation from any quarter, 
to carry it into execution. These facts, and the fact that 
among all the numerous drafts that were presented, in 
the convention that framed the constitution, there was 
none containing any clause about fugitives from labor, 
nnd that no such was proposed until near.y the close of 
the convention, and that it was adopted in its present 
shape, without comment or opposition, show that there 
was no such solicitude about this matter as these decisions 
pretend. They show that the object of the clause was 
only to protect the slave-owners from the effect of the 
laws of the Northern States, and not against any other 
danger. 

The design was to prevent the State from throwing over 
the slave the broad and impenetrable shield of its law, to 
protect him from the power of his master. Against all 
other dangers, the love of liberty in the bosom of the 
slave, the humanity or the fraud of third persons, the 
mastcjr was left to protect himself as best he might. And 
when the court argues the question aa though the object 
were t o furnish him a remedy against all dangers, it goes 
much farther than there is anything either in or out of 
the instrument to warrant it in going. It confines its 
views to only one side. It labors to arrive at such a con-
Btruction as shall best suit the convenience and accom­
plish the purposes of the slave-owners. Yet the court has 
Itself told us that this is one of the provisions which v/ere 
" m a t t e r s of compromise of opposing interests and opin­
ions ," If that was the case, then in the historical inves­
tigation, there would be no justice in searching out the 
ex t reme views and purposes of one side only, and giving 
Buch a construction as would best accomplish thom. On 
the contrary, the opinions and purposes of both sides 
Bbould be equally considered. And if, as the court as-
eert , it was natural for the s laveowners to desire to re­
move as many obstacles as possible, we may, with equal 
justice, assert on the other hand, that it was natural for 
those who held " opposing opinions," to desire to remove 
as few as possible. If one side desired slavery, the oth­
e r desired liberty. The people of the free States were 
hostile to Slavery, They had exercised the right of eman­
cipation by their lav/s, an act which they never would 
have done iu relation to any other property, sliowingthat 
they regarded the claim of property in a human being as 
without any foundation in natural right and justice. They 
believed in the language of Senator Bishop, in the case of 
Jack vs , Martin, that slavery is abhorred in all nations 
•where the light of civilization and refinement has pene­
trated, as repugnant to every principle of justice and hu­
manity, and deserving the condemnation of God and 
man . " 

Since such were their sentiments, the natural inference 
certainly is, that if lor any purpose they consented to sur­
render a portion of their right to act against that system, 
they desired to surrender as little as possible, and intend­
ed to surrender no more than was clearly implied in the 
instrument by which the surrender was made. And 
there seems to be far more reason to believe that the free 
States would not have consented to the union with this 
clause, if they had supposed it granted to congress the 
power to make slave-hunters of their people and to jeop­
ardize their liberties, than to believe tha t the South would 
not have consented to the union without this clause. The 
court asserts that the latter is t rue , but the assertion does 
n o t seem to be well-founded. Indeed, it cannot be possi­
bly conceived why the South should have refused to enter 
the Union without this clause, when it is expressly admit­
ted that under the old confederation they could not com­
pel the delivery of their slaves, and consequently would 
have been in no worse a position by coming in, than by 
remaining out. An historical investigation shows, then, 
both by the express statements of slave-owners and by 
the natural desires of the people of the free States, that 
the only object of the clause was to prevent the States 
from giving to the slaves that escaped into them a legal 
right to their liberty, 

i l ow is this object to !)C accomplished ? Clearly as fol 

lows : The court holds that the owner may, f>y virtue of 
tho constitution, seize upon his slave wherever he finds 
him in the United States. If this is so, the only means by 
wliicli the slave could be legally discliarged would be to 
'•esort to some State law for the protection of liberty. If 
he did so resor^ it would be the duty of the tribunal be­
fore which the process was re turned, on proof that h e 
owed service or labor to the claimant in another State, ac­
cording to its laws, not to discharge him, but to "deliver 
him u p " to the claimant again, that is, to allow the claim­
ant to take him away. By this means the object of the 
clause is accomplished. The State does not, by any of 
its laws, discharge him^ but the owner is allowed to main­
tain over him Fuch jurisdiction as he can. And that is 
all the right he has iu the slave States, so far as the mas­
ter and slave are concerned. If he can hold him by force, 
he holds him, and if the slave can escape, he does so 

But it is said that the words " he shall be delivered 
up on claim," <fec., require positive legislation to prescribe 
the manner in which- the claim shall be made. It is argued 
that the word " claim" necessarily implies legislation " t o 
protect the rignt and enfdrce the delivery " of the prop­
erty claimed.'" The Court says on page 615: " A claim is 
to be made. What is a claim ? It is, in a just juridical 
sense, a demand of soma matter as of right made by one 
person upon another, to do or to forbear to do some act 
or thing as a matter of duty. A more limited, but at t h e 
same time an equally expressive definition, was given by 
Lord Dyer, as cited in Stowell vs. Zouch, Plowder 359 ; 
and it is equally applicable to the present case ; that " a 
claim is a challenge by a man of the property or the own­
ers hip of a tiling, which he has not iu possession, but 
which is wrongfully detained from him." 

But a moment's examination seems sufticient to convince 
any one that the word " claim," could not have been used 
in the constitution, in its technical legal sense. Tfiecouit 
has decided arid the fugitive law provides that the owner 
m-d^ seize upon hia slave withoutprocess. He, certainly, 
after that, can make no "claim" in its technical sense, be­
cause by the definition just cited, a "claim" is of some-
tbing "that is icrongfuUy detained" from the claimant. 
And consequently it the definition and reasoning of the 
court are correct, there never could be a legal "del ivery 
up," in a case where the slave was seized without pro­
cess, because the "de l ive ry" is only to take place " o n 
claim," and there can be no claim after seizure, because-
the properly is already in possession. 

Take then, the case where Iheslave is no t in possession-
of the owner. Can he make a technical claim t h e n ? — 
Clearly not. The court says, on page 616—. 

" I t i s plain, then, that whero a claim is made by the 
owner, out of possession, for the delivery of a slave, it 
must be made, if at all, against some other person." 

Now, there is no " other person" in a free State, against 
whom the claim can be made. For by the luw of that-
State, the fugitive is not a subject of property, and conse­
quently no citizen in tbe State can assert any right to him,, 
or have him in possession, but he may go at large where 
he pleases. He may be hidden in the forests or the swamps, 
or ileeing from place to place, to find some spot where 
his wearied feet may rest in poMce, In this event, then, 
against w h a t " other person" shall the claim be made?— 
Tnere is none. And, therefore, by the reasoning of the 
coutt, a constilutional delivery can never take place. Be­
cause it can only take place ^' on claim," and no claim can 
be made. Where the slave *is seized without process, it 
cannot be made, because the property is already in pos­
session, and no longer "detained;" and it cannot be made 
when the slave is out of possession, for there is no "ot i i -
er person" against whom to make it. 

Neither a free State, nor any of its citizens, nor the Uni­
ted States could have the fugitive in possession. Conse­
quently no technical legal claim could be made against, 
any person for his delivery. And in the practice unde r 
the JTugitive Law, no claim is made against ' ' another per­
son." These considerations seem clearly to show, that 
even the interest of the slave owners requires that the 
word " clE,im," in this clause, should not be construed in 
it;s technical legal sense. Tho error ot the court was in 
treating tho case as though the slave were rscognized as 
property in the free States. And this view is- sustained by 
the opinion of Judge Wayne. On page 646 he says : 

" The case of a fugitive slave is not like tltat of a contest 
for other property. to be determined between two claimants 
by the remedy given by the tribunals of the State where 
the property may be . It is not a controversy between 
two persons claiming the right to a thing, but the assertion, 
by ONE person of a right of property in another, to be de ­
termined onprinriples peculiar to suchrelatioii" 
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This shows, then, that the word "claim" should be con 
Btrued in its more enlarged and ordinary acceptation 
which is m«roly, as said by Judge W a y n e , " an assertion 
by one person" of a right of proper ty in anything, in 
the sense in which a man uses it when he sayij he 'claims' 
the clothes which he wears, the house in which he lives, 

-or hia horse which is running on the cbmmons. This 
construction, which seems to be the only true one, does 
not imply any necessity for legislation to provide for the 
enforcement of a legal claim. And it is perfectly consist-

' e n t with the position taken above, that the only "delivery 
' u p on claim" was to be, that w h e n the slave resorted to 
the State laws to obtain his liberty, the tribunal resorted 
to, should, on proper proofs refuse to set him free, but 

' "del iver him up" to the person claiming him, that is, as-
^eerting a right to him. And the word "deliver" docs not 
ttiecessarily imply anything more than merely allowing a 
thing to be taken. This is both its ordinary and legal defi­
nition. This construction accomplishes the design of the 
<;lause and prevents the State law-s setting the fugitive 
free. The other goes far beyond this and makes tho State 
become a positive instrument for the hunting of slaves. 

The free States had possessed and exercised the right 
of manumission to tlic fugitives. The slave States asked 
them to surrender that right, and they consented to do so 
and not to interfere in the struggle between the oppressor 
and his victim. This is one thing. But from this to go so 
far as to exert the power of tho State in hunting down the 
slave, ia entirely another. And it is a thing which the free 
States never would have consented to in those days. Mr. 
Atherton, in the New Hampshire Convention, a portion of 
the debates of which are reported in the 2d volume of El­
liott's Debates, while speaking of the provision prohibiting 
Congress to abolish the slave-trade prior to 1808, said : 
" W e do not think ourselves under any obligation to per­
form works of supererogation in the reformation of man­
kind ; we do not esteem ourselves under any necessity to 
go to Spain or Italy to suppress the Inquisition of those 
.countries; or of making a journey to the Carolinas to 
abolish the detestable custom of enslaving the Africans ; 
but. Sir, we will not lend the aid of our raiification to this 
-cruel and inhuman merchandise, not even for a day. There 
is a great distinction in not taking a part, in the most bar­
barous violation of the sacred laws of God and humanity, 
« n d our becoming guaranties for its exercise for a term 
of years. Yes, Sir! It is our full purpose to wash our hands 
clear of it." 

I t is'impossible to suppose, that people who held those 
.sentiments, who were thus jealous of consenting to re-
-etrict, for a short time, the power of congress to aViolish 
t h e slave trade, would ever have consented to this clause, 
if they had believed it would make them slave-hunters 
and active instruments in building up and preserving that 
system of oppression, which they thus bitterly denoun-
<ced. The court , therefore, no t only unjustifiably went 
<(nit of the instrument to searcli for its intention in an his­
torical investigation, but after having done so, it confined 
its view to one side, and assumed, as its intention, some­
thing which such an investigation does not warrant, and 
•which the clause itself does not require. 

I next propose to show that the reasoning of the Judges 
is based upon assumption, is unsatisfactory in itself, and 
that its various parts are in conflict with each other. 

The opinion of the Court is delivered by Judge Story. 
I t commences on page 608 of the 16 Peter's Report. It 
first states the facts, and then goes into a consideration of 
t he clause of the constitution. It says the slave-owner, if 
left to liimself, would be subject to many inconveniences, 
And meet with many obstacles in recovering iiis slaves.— 
From these facts it concludes that legislation from some 
iiuarter is necessary to protect his rights. The question 
ttien is, which is to legislate, congress, or tlie State gov­
ernment . This was the great question at issue. The 
Court takes it up on page 6l5, and disposes of it in the 
following m a n s e r : 

"If, indeed, the constitution guarantees the right, and if 
i t requires the delivery on the claim of the owner (as 
cannot well be doubted,) the natural inference certainly 
is, that the national government is clothed with the ap­
propriate authority and functions to enforce it. The fun­
damental principle applicable to all cases of this sort, 
would seem to be, tiiat where the end is required, the 
-means are given; and where the duty is eiijoined, the 
ability to perform it is contemplated to exist on the part 
-of the functionaries to whom it is entrusted. The clause 
is found in the national constitution, and not in tliat of 
any State, It does not point out .my State functionaries' 
.ir'a-i^y State action to carry its provisions into effect. 
The Stftties cannot, therefore, be compelled to enforce 

them ; and it might well be deemed an unconstitutioniii 
exercise of tlie power of interpretation, to insist that tlie 
States are bound to provide means to carry into effect tho 
duties of the national government nowhere delegated or 
intrusted to them by the constitution. On the contrary, 
the natural if not the necessary conclusion is, that the na­
tional government, in the absence of all positive provis­
ions to the contrary, is bound through its own proper de-" 
partment8,legi:^lative, judi<;ial or executive,a3 the case may 
require, to carry into effect all the rights and duties im* 
posed upon it by the constitution. The remarks of Mr, 
Madison in the Federalist, (No. 43,) would seem in such 
cases to apply with peculiar force. ' A right, ' says he , 
' implies a remedy ; and whore else would the remedy ba 
deposited, than where it is deposited by the constitution?' 
mcaninsf, as tho context shows, in the government of the 
United States." 

It seems difficult to believe that such reasonina: as this 
emanated from so high a source, as the Supreme Court of 
the United States. I t i s submitted that from the beginning 
to the end, it begs the question at issue, and assumes In aU 
most every sentence, that the constitution gives congress 
the "r ight ," or " imposes on it the duty" to legislate in 
this matter, when that is the very point to be proved. In 
the first sentence it asserts that if the constitution guaran­
ties the right and requires the delivery, " the natural in­
ference certainly is that the genera,! government is clothed 
with the appropriate authority and functions to enforce 
it." But assertion is not argument. And it certainly wa» 
a point of sufficient importance to be worthy of some 
reasons showing why such was " t h e natural inference.' ' 
If the constitution requires the States to deliver, then it 
certainly is not the natural inference that congress has 
any such power. And where a clause as.'sumes, as does 
this clause, to regulate State legislation, and prohibits cer^ 
tain things, and commands others in the same sentence, 
it would seem to be the natural inference that the same 
power which was prohibited from doing the one, Waa 
commanded to do the other, for the manifest reason that 
no other power is spoken of at all. The State power is 
expressly mentioned. It is competent to discharge the 
duty imposed. Chief Justice Taney says the "worda 
" seem evidently designed" to impose the duty upon the 
State. Mr. Webster said such was " the import of t he 
passage." To infer, then, that another power not men­
tioned is to perform this duty, seems to be an nnnataTai 
and not a " natural inference," and one that requires very 
strong reasoning and proofs to substantiate it. The bare 
assertion of the court, therefore, in contradiction to tho 
natural import ot the words, can be entitled to no weight, 

The next sentence seems to be quite as clear, and jus t 
as applicable to the point, as the observation of Hudibras, 
that—" statute laws are statute laws." The court gravely 
tells us, that " where the end is required, the means are 
given; and where tho duty is enjoined, the ability to per­
form it, is contemplated to exist on the part of the func­
tionaries to whom it is entrusted." These are certainly 
very luminous propositions, and such as nobody ever 
would dispute. i5ut the question was not whether where 
an end is required of a ceriain power, that power has the 
means to accomplish it, or whero a duty is entrusted to 
a functionary, whether he has the ability to perform it, 
but it was as to whatpoiver the end is required of, and to 
what functionary the duty is entrusted. And this being 
the question, the observation of the court seems about 
as satisfactory as i t would to say that two and two make 
four. 

It then says, " t h e clause is found in the national con-' 
stitution, and not in that of any State." What of that?—' 
That proves nothing. The national constitution regulates 
both the legislation of the General and of the State Gov­
ernments. The fact, therefore, that a clause is found in 
it alone, raises no inference at all that it relates to the na­
tional government only. But that is to be determined by 
examining the clause itself. And when we do this, w e 
find that although it " be found in the national constitu­
tion, and not in that of any State," j 'ot it speaks only of 
State legislation, and not at all of national. And this rais­
es a strong inference that the State was the power design­
ed to legislate in this matter, while the other raises none 
at all that the national government was so designed. I t 
says further—" It docs not point out any State fiinctiona-
rles, or any State action to carry its provisions into effect." 
Neither docs it point out any national functionaries, nor 
any national action to carry its pi ovisions into effect.— 
And if that raises an inference against the State power, it 
raises the same against the nationah ; The next sentence 
proceeds: 

" The States, therefore, cannot be compelled to enforce 
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t h e m ; and it might well be deemed an unconstitutional 
•i^ercise of the power of interpretation, to insist that the 
S;ates are bound to provide means to carry into effect the 
duties of the national government, nowhere delegated or 
entrusted to them by trie constitution." 

To the first part of this sentence we say, neither can 
congress be compelled to enforce the provisions of this 
clause. In the last part the court again assumes the point 
in issue, to wit, that this duty is one of " the duties of 
the national government." The next sentence is one 
which it seems astonishing that a court like that could 
have uttered. It shows either that it did not comprehend 
the point at issue, or that it believed others could not 
comprehend it. It says : 

" On the contrary, the natural, if not the necessaiy con-
•clusion is, that the national government, in the absence of 
nil positive provisions to the contrary, is bound, through 
its own proper departments, legislative, judicial or exec­
utive, as the case may require, to carry into ett'ect all the 
rights and duties imposed upon it by the constitution." 

What an important discovery I 'VVhat a triumph of log­
ic I The supreme court of the United States, by dint of 
labored reasoning, has arrived at the profound "conclu-
fiion that the general government should fulfil all the du­
ties impoBed on it by the constitution, unless the constitu­
tion positively forbids it to do so !" It seems to think that 
the instrument mig;ht very naturally contain such a pro­
hibition, but In the absence of such a one, then the court 
«on»iders it quite clear, that the general government sho'd 
fulfil its duties ! As though somebody had been urging 
before it the converse of that proposition, and claimed 
that the general government ought not to fulfil its duties ! 
•whereas, the only question was as to what its duties were, 
and not whether it ought to fulfil them, for the negative 
•of the latter question no man would assert. 'When, 
therefore, the highest court in the nation, on a great con-
etitutionai question before it, coolly assumes the point in 
issue, and ofti.-rg to the world, instead of reasoning, com­
mon-place truisms, in no way applicable to the point, and 
ebout which there is no dispute, " t h e natural if not the 
necessary conclusion' is, that the proposition it main^ 
tains is not susceptible of a reasonable support. 

The last sentence in the above extract seems to be not 
only a specimen of false reasoning, but also of disingenu-
•ousness. It quotes from Mr. Mariison the following re­
mark, which it says applies "with peculiar force." "A 
right," says he, " irnphes a remedy : and where else 
-would the remedy be deposited, than where it is deposit­
ed by the constitution f And the court add.'?—"meaning 
-aJs the content shows, in the government of the United States." 
Now, the question befote the court was not as to wheth­
er " a r i g h t implies a remedy," but where the remedy 
•was deposited, and consequently the latter part of thn 
quotation from Mr. Madison, was the only one applicable 
to the point. And when the court asserts that his "mean­
ing" was that the remedy was "deposited in the general 
government," it seems to have designed to convey the 
impression that the remark of Mr. Madison was made in 
reference to the fugitive clause under consideration. For 
if not, then what matter was it what his meaning was ?— 
If Mr. Madison only meant that the remedy to some right 
was deposited in the general government, would the 
•court therefore infer that the remedy for all rights was 
•deposited there ? It must either have designed to make 
this wild and illogical inference, or else to have represent­
ed Mr. Madison as speaking of this clause. But when we 
turn to the Federalist, N a 43, we find that the remark 
<}U0ted by the court, was made in reference to that clause 
in the constitution which says that " The United States 
shall guarantee to every State in the Union, a republican 
form of government, &c." Here the constitution ex­
pressly deposits the remedy in the general government. 
The quotation of the court, therefore, was eitlier disin­
genuous to Mr. Madison and the public, or else it had no 
more bearing on tlie point than would tiie quotation of the 
hundredth psalm. 

This extract has been given and examined sentence by 
sentence, to show how unfairly the court assumes the 
th e point to be proved. 

Another instance, on page 618, shows further its delib­
erate unfairness, or else its incapacity to understand the 
force of an objection. It says: 

" But it has been argued that the act of congress is un­
constitutional, because it does not fall within the scope of 
any of the enumerated powers of legislation confided to 
t h a t body ; and therefore it is void. Stripped of its arti­
ficial and technical structure, the argument comes to fihis, 
—that although rights are exclusively secured by, or du-
Jies are exclusively imputed upon the national" govern-

rnent,yet, unless tho power to enforce these lights, or to 
execute these duties, can be found among the express 
powers of legislation enumsratod in the constitution, they 
remain without any means of giving them effect by a n y 
act of congress." 

The last'part of this extract is either a wilful or igno. 
rant misrepresentation of the objection. It says the ob­
jection is made "although the duties are exclusively impos­
ed on the national government." That is false I Nobody 
ever made such an objection. It is a " m a n of s t raw" 
raised by the court, The real olijection is that the duty 
is not " imposed on the national government," either " ex­
clusively" or at all. The moment it is sho'wn tfiat any du» 
ty is imposed on the national government exclusively, 
then it is admitted on all hands that that government po8<-
sesses all tho powers necessary to the performance of 
that duty. The objection is that the duty does notbelong 
to congress at all. The court most unfairly states a n d a r ' 
gues it as though it were admitted to belong to it, and then 
objected that congress could not execute it for want of 
express words granting it the power to do eo. 

To such miserable pervarsions is it driven when i tseeka 
to constitutionalize a usurped power. 

The reasoning is unsatisfactory in itself. It is so be­
cause it is based upon assumption, as already shown.— 
It is unsatisfactory because it is forced, captious, and un­
natural. Take, for example, the Ibllowingspec'mens, in 
which it is argued that the States cannot legislate for the 
delivery of fugitives from labor, because tlie trial under 
a State law to determine whether the person claimed re­
ally owed service or labor, would necessarily occupy 
some time, and be a discharge ^ro tanto, from service, 
under the State laws, and consecjuently against the design 
of the constitution. On page 012 the court says: 

" The slave is not to be discharged from service or la­
bor, in consequence of any State law or regulation. No'W 
certainly without indulging in any nicety of criticism up­
on words, it may fairly and reasonably be said, that any 
State law or State regulation which interrupts, limits, de­
lays or postpones the right of the owner to the immedi­
ate possession of the slave, and the immediate command 
of his service and labor, operates pro tanto a discharge of 
the slave therefrom. The question can never be, h o w 
much the slave is discharged from ; but whether he is 
disciiarged from any, by the natural and necessary oper­
ation of State laws or State regulations. The question 
is not one of quantity or degree, but of withholding or 
controlling the incidents of a positive an^ absolute right." 

The court says this is not " indulging in any nicety of 
criticism upon words !" This remark must remind us of 
the old saying that the wicked flee when no man pursu-
eth. 

Judge Wayne, in the opinion delivered by hini, t ^ e a 
the same position. On page 646 he says : 

" If, then, in a controverted case, a jjerson charged as a 
fugitive, shall be discharged under a remedy legislated 
by a State, to try thefact of liis owing service or labor, 
is he not discharged under a law or regulation ofa State t 
It is no answer to this question, to say that the discharge 
was not made In virtue of any law discharging the fugi­
tive from servitude, and that the discharge occurred only 
from the mode of trial to ascertain if he owed service 
and labor. For that is to assume that the provision only 
prevented discharges from being made by the States by 
enactment or law declaring that fugitive slaves might be 
discharged. The provision will not admit of such an in­
terpretation." 

On page 648 the same Judge says : 
" Would not a postponement of the trial of a fugitive 

owing service or labor for one month, be a loss to the 
owner of his service equivalent to a discharge for that 
time ? And if a State can postpone by legislation, the 
trial for one month, inay it not do so for a longer time ? 
And whether it be for a longer or a shorter time, is it not 
a discharge from service, for whatever time it may be ?-— 
It is no answer to this argument to say that t ime is neces­
sarily involved in the prosecution of all rights," &c. 

Now, a more strained and unnatural construction it 
would seem impossible to 'place on any constitutional 
clause. The constitution says the fugitive shall not be 
discharged from service by a State law, but shall be de­
livered up . The court says that if the State legislates ex­
pressly to cause him to be delivered up, that is a violation 
of the constifution, because time would be spent in ascer­
taining if he owed service and labor, and thai he would 
be so far dlschaiged. As though the design of the con­
stitution was to save to the slave-owner the time spent in 
asserting his claim, notwithstanding it requires him T« 
make the claim. Could not the court see that the same 
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objection would exist against the legislation of congress ? 
Judge 'Wayne says on page 645, that one groat object of 
the constitution was " that all kinds of property, as well 
that which was common in all of the States, as that 
which was peculiar to any of them, should be protected 
in all of the States, as well from any interference with it 
hy the United States, as by the States." If, then, it is a 
discharge from service and labor, for the States to legis­
late a mode in which the claim shall be asserted, it is 
equally a discharge for congressi to legislate the same 
thing. For if congress can legislate on the matte rat all, 
it certainly can provide for an appeal from one tribunal 
t o another, or a postponement of the trial, and conse­
quently, according to tlie reasoning of the court, it can 
discharge fugitives from service; ajfact which slavehold 
ers would not admit, and in direct contradiction to what 
Judge Wayne says was '-a great object" of the constitu­
tion. He asks " i f in a controverted case, a person char­
ged as a fugitive, shall be discharged under a remedy le­
gislated by a State to t ry the fact of his owing service or 
labor, is he not discharged under a law or ie;;ulation of 
tlie State?" No! Most emphatically not. That is, he is 
not discharged from service. It may be a discharge of a 
free man from the custody of one who has no right to 
hold him. But it is because he is a free man, and does 
not owS sei-vice, and consequently does not come within 
t he constitutional requirement. And to pretend that such 
a discharge, under a State law, on the ground that the 
man was a freeman, and not a slave, was the thing design­
ed to be prevented by the constitution, is a monstrous ab-
Burdity, Such discharges may take place, and have ta­
ken place, under the laws of congress. Yet there is quite 
as much evidence to show that the slave-owners did not 
Intend to grant congress the power to discharge their 
slaves from service, as that they desired tho Free States 
to surrender that power. 

The constitution forbids the States to pass laws "im­
pairing the obligation of contracts." But that they may 
not pass laws and establish tribunals to enforce them, no­
body would for an instant pretend. Yet just as good an 
argument could oe made in favor of such a statement, as 
that of the court now under consideration. The Slate 
law provides that the trial for the enforcement of a con­
tract may be postponed, and appealed from one tribunal 
to another. Is not that impairing its obUgation pro tanto? 
Precisely as much as a postponement or appoal in the case 
of a fugitive, would be a discharge from service. And if 
the court, in a case brought to enforce a contract, should 
decide that no contract existed, it would be just.as much 
impairing the obligation of a contract by a State law, as 
to discharge from custody a person claimed as a .=lave, on 
the ground that he was free and not a slave, would be dis­
charging a person held to service. In the one case the 
obligation of a contract would not be impaired, because 
there was no contract. In the other a slave would not be 
discharged from service, because no slave was before the 
court . The only discharge would be that of a free man 
from illegal restraint. ' 

The fact-that time is necessary for the investigation of 
all rights, js a complete answer to this forced construc­
tion, the assertion of Justice Wayne to the contrary not-
•withstanding. For it shows conclusively that the object 
of the clause was, not to save the time of a t ' ial , but to 
prevent the State from setting free one, who, after a trial, 
•was confessed to be a slave. Time must always be con­
sumed in determining the question whether tlie person 
claimed owes service or not, and this whether the reme­
dy is legislated by the State or national government.— 
And he is not discharged from sei'vice during that time, 
by the law, in either case. He is not discharged from ac­
tual service, because he had himself escaped from that, 
and is brought before the court by the master, to ascer­
tain if he shall be taken back. He is notdischargsd from 
the obligation to serve, because the law under •vvhich the 
proceedings are had, commands the enforcement of the 
obligation so soon as it is proved to exist. The time 
Bpent, therefore, under any Ijiw, to ascertain if an obliga­
tion exist, in order to enforce it, if it does exist, is not a 
discharge^ro tanto from the obligation, by the law; but 
is a withholding of a legal remedy, arising from necessity, 
until it can be ascertained if the case be one to whicli the 
remedy properly applies. Tho court, therefore, in ad­
vancing so far-fetched and strained a construction, has, 
•without furnishing any valid reason to sustain its position, 
only exhibited a wanton and ferocious haste to hurry men 
into bondage, withomt time to inquire whether they were 
bond or free. 

The reasoning is also unsatisfactory because it is 
chiefly founded o n : onvenience, and that not a conven­

ience for preserving liberty, but for maintaining slavery,.-
Whoever reads the opinions in this case, will see that 
the chief argument to sustain the right of congress 
to legislate, is, that it would be more convenient for th© 
slave-owner, than it would under State legislation.— 
If there is any force in the views already presented as to 
the object of the clause, this argument must be entirely 
unsatisfactory to the people of the free States. They may 
rep'y tha t the object was not to devise the most conven­
ient and speedy way to rc-capture fugitives, but simply to 
consent to not interfere and set them free by law. They 
may reply further that the argument from convenience is 
not for a court to use, but for the legislature; that the 
court is to decide not what would be the most convenient 
law, but what is the law ! They may reply further that 
if the argument from convenience were a legitimate one, 
there are other people in the nation besides slave-own­
ers, and other interests besides slavery. And that if the 
convenience of slave-owners required congress to legis­
late t o preserve slavery, the convenience of freemen re ­
quired the Slates to legislate to preserve their liberties. 
And their present condition makes manifest the truth of 
this. Congress, under the control of the slave power,, 
in its eagerness to grasp the slave, has trampled down the 
freeman. It has overthrown the writ of habeas corpus,. 
the trial by jury, and the constitution, and left the peo­
ple of the free States liable, at any moment, to be made 
slaves by the decision of a court commissioner. This ia 
boldly admilted by those Judges who sustain the law, as 
I shall her^.fter show. And the people of the free States 
hold their liberties, not by the boasted safeguards of the 
constitution, but only by the honesty of bribed commis­
sioners, and the veracity of interested and professed 
slave-hunters ! By as much, therefore, as it is more im­
portant to preserve the liberties of freemen, than it is to 
perpetuate the slavery of slaves, is the argument of con­
venience stronger in favor of State, than national legisla­
tion, in this matter. But the supreme court on this point, 
as on all others, has paid no regard to the interests or con­
venience of liberty. 

The reasoning is further unsatisfactory because it seeks 
to jusfity the exercise of this power by congress, from 
the tact that it has exercised another power, claimed to 
be of a similar nature, that of legislating for the surren­
der of fugitives from justice. The constitutionality of 
thislatter legislation.they say " h a s never been question­
ed," That fact, however, does not prove its constitution­
ality. The court admits that it " is not so readily suscep-
tible of being brought into controversy in courts of jus ­
tice," as the law for the re-capture of fugitives from labor. 
In truth, no instance is given in which it ever was thus 
brought into controversy. The object, the administra­
tion of justice and the piinishmeut of crime, was one in 
which all the Statoa and the world are deeply interested. 
And it was natural that the State executives, influenced by 
this consiucration, and in obedience to the positive com­
mand of the constitution, should generally have surrend­
ered up fugitives from justice, without inquiring very 
rigidly rs to the autliority ot that legislation, which regu­
lated only themanner in which it shouid be done. But if 
this legislation is to be used to justify the other, itwill oc­
casion its rightfulness to be inq-aired into. And when 
tills is done, the same objections exist against the exer­
cise of the one power, as of the other, by congress.— 
There is no express power granted to it to legislate for 
the surrender of fugitives from ju-stice; neither is it ne­
cessarily incident to any express grant. And it is believ­
ed tliat the supreme court has recognized a principle, 
which destroys the constitutionality of that law, if car­
ried out. That principle is that the general government 
cannot vest any of its authority in State ofiicers. The 
court estabhshed that principle in the case of Martin v s . 
Hunter 's Lessee, 1 'Wheaton, 304, The same doctrine 
is also taught in the 3 Story's Commentaries, 114, 115, 
386, 683. 

These authorities were referred to by Mr. Johnson, At­
torney General of Pennsylvania, in the Prigg case. And 
tho doctrine was substantially admitted by the court in 
that case. Now apply that principle to the law of '93 for 
the surrender of lugitives from justice. That law re­
quires the State executive to cause the fugitive to be ar­
rested and given up on demand. This is clearly in con­
flict with the principle, because it vests authority in, and 
requires the action of a State officer, and that officer the 
highest. The court argued against the power of the States 
to legislate for the re-capture of fugitives from service, o n 
the ground that they could not be compelled to exercise 
it. It was not a good argument, because the same objec 
tion existed against the power of congress. It is conceiv: 
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.ed that no legislative body can be compelled to legislate 
-unless it pleases. But to tiie law of congress for the sur­
render of criminals, a valid objection exists, and that is, 
.not that congress could not have been compelled to legis­
late, but tliat after legislating it is unable to enforce the 
law. Suppose the State executive refuses to deliver up, 
the criminal on a requisition ? How can congress com­
pel him to act? Not at all I The national Judiciary has 
established the principle that State officers are not re­
sponsible to the national government. And theretors; the 
-State executive may surrender tho criminal on demand, 
or not, just as he pleases. And they have in several in-
-etiinces refused to surrender, and yet no attempt was ev­
e r made to compel them. And tfiis sliows the necessity 
of having the State legislate in the matter, so that the of­
ficer who is to execute the law may be held to some re­
sponsibility. And as a matter of practice tlio States do 
legislate upon it. W e have a statute in this State prescri­
bing the manner in which fugitives from justice shall be 
delivered up. And the act o*' congress on that subject 
-Stands as a dead letter, creating no more obligation than 
'existed without it, from the requirement in the constitu­
tion alone. 

It was ttrongly urged by the court that the contempo­
raneous exposition of the framers of the constitution, was 
,in favor of the legislation of congress. But the fact seems 
to be equafly strong in favor of the other side, that iu 
,both of those laws the execution was entrusted almost en­
tirely to State ofHoers, That fact shows that they consid­
e r e d the State, after all, to be the party that was to deliver 
up . And that being establlslied, it follows, from the prin­
ciple just referred to, that the manner of doing it should 
be legislated by that power to whicli the officers are reepon-
eible, so that its execution may be enforced. 

The principle itself, and tho fact that the law of '93 was 
in violation of it, are expressly admitted in the opinion of 
,^ustice McLean, On page 664 he says : 

" It seems to be taken as a conceded point in the argu­
ment , that congress had no power to impose dulies on 
State officeis, as provided in tho above act. As a general 
principle this is true, but does not the case under coiisider-
sideration form an exception ? Congress can no more 
regulate the jurisdiction of the State tribunals, than a 
-State can define the judicial power of the Union. The of­
ficers of each government are responsible only to the respect­
ive authorities under which they arc commissioned. But do 
not the clauses in the constitution in regard to fugitives 
,fromlaborand from justice, give congress a power over 
State officers on these subjects 1 The power iu botfi cases 
is admitted or proved to be exclusively in the federal gov­
ernment ." 

And then, in the same manner, as it had been sought to 
justify congress in legislating for the re-capture of fugitives 
from labor^ on tlie ground that it hadlegislated for the sur­
render of criminals. Judge McLean attempts to justify it ' 
in imposing the duty on State officers in the one case, be 
cause it had done so in the o the r ; or in other words, he 
•«eek3 to justify one unconstitutional act by another. Af­
ter referring to the 1st section of the act of '93, relating 
to fugitives from justice, and pointing out the great fact 
that it made it the duty of the Slate executive to cause the 
person demanded to be arrested, &c., and saying tiiat this 
had never been questioned, heproce(!dedto ask : 

"Now, if congress may, by legi.-ilation, require this du­
ty to be performed by the highest State ofticer, may they 
jiot, on the same principle, require appropriate duties in 
regard to the surrender of fugitives from labor ? Over 
these subjects the coustitutionarpower is thesame," 

It IS so clear, then, that this law is in violation of a plain 
principle established by the court, and also by reason, that 
J u d g e McLean is compelled to admit it. And in what way 
does he get rid of the difficulty ? He asks very innocent 
ly if this law " i s not an exception" to the rule. Why did 
he not ansv/sr his own question ? Why did ho not show 
eonie reason why this was an exception ? Why congress 
could legislate on; these subjects in a manner directly in 
violation of those principles which govern its legislation 
on all others ? Why did he not do thi^, except it be 
.that no such- reason existed ? He asks :—" But do not 
the clauses in the constitution in regard to fugitives from 
labor and from justice give congres.s a power over State 
officers on these subjects?" No ! They do not! If you 
assert tliey do, show i t ! You havo been compelled to go 
ou t of the constitution in order to raise a pretence that 
they give congress any power at all 1 Where , then, cau 
you find the power for it to act in a manner iu which it 
could not act, to promote a purpose, the power to promote 
-which was expressly granted to it in the constitution ? It 
cannot bo found. And net a shiidoiv of au antuinent has 

been, or can be offered to justify tho pretence that this 
case is an exception to the established principle. There 
is no possible reason why, if congress has power over 
State officers on these subjects, it has not power over them 
ou all others. The law for the surrender of criminals, 
therefore, instead of furnishing any support to the other, 
furnishes the contrary. For it is liable to tho same objec­
tions, and brings additional evidence that congress regard­
ed the State as the proper authority to execute the require­
ment of the constitution. And that fact being establish­
ed, it follows, as already remarked, from the principle that 
the State ofiicers are not responsible to the general gov­
ernment, that the State also should legislate, so tliat tho 
law may be obeyed. 

The reasoning is further unsatisfactory, because it ia 
founded on a gross insult to the honor and good faith of 
the States. In order to lay a foundation for the right of 
congress to legislate, the court assumes that the Statea 
would violate tho constitutional requirement. On page 
623 it says : 

" One Slate may require the owner to sue in one mode, 
another in a different mode. One State may make a stat-. 
ute ot limitations as to the remedy in its own tribunals, 
short and summary ; another may prolong the period and 
yet restrict the proof's. Nay, some States may utterly re­
fuse to act upon the subject at all; and others may refuse 
to open their courts to any remedies in rem, because they 
would interfere with their own domestic policy, institu­
tions, habits," &c. 

Judge McLean also said on page 662:—" If the effect of 
it depended, in any degree, upon the construction of a 
State by legislation or otherwise, itssmrit, if not its letter, 
would be disregarded." And the same^osition was assum­
ed all the way through. Now to suppose the States could 
not understand the spirit of the constitution, was an in­
sult to their inteUigence. To assume that, understanding 
it, they would refuse to obey it, after having entered in­
to a solemn obligation, and taken a solemn oath to do so, 
was an insult to their honesty and good faith. And they 
were both insults which the national court had no right to 
offer. And having ott'ered them, and made them the basis 
of its reasoning, the insulted States have a right to reject 
that reasoning, as resting on an unsound foundation, . 

The court intimates that it would have been a great 
want of wisdom in the framers of the constitution, to 
have lott tho States to legislate under these clauses, be-
ciuise they were the parties to be bound by thein. There 
is no force in this intimation. It was the doctrine of ma­
ny of the most prominent men who, framed the constitu­
tion, that it was a compact between the States, as inde­
pendent sovereignties. That is the doctrine o f theVi r^ 
giiiia and Kentucky Resolutions endorsed by the Demo­
cratic Party. That some of its provisions are matters of 
compact between the States, is evident, and has been ad­
mitted by the Supreme Court. Now, in all cases of com­
pact between independent sovereignties, there is nothing 
to rely on for tho fulfilment of the obligations imposed, 
but tlie integrity and good faith of the parties. Therefore, ; 
for tlie States joining together in a union, to have inani- \ 
fested the same confidence iu the honesty and good faith j 
of each other, that nations always manifest in each other, \ 
who are not joined in any union, would have aflorded'no 
reason to impute to them a want of wisdom or foresight. 

The, reasoning is fui'ther unsatisfactory, because its va­
rious parts are in conflict with eacli other. The opinion 
of the court is delivered hy Judge Story. In that it ia 
contended, not only that congress has the power to legis­
late, but that this power is exclusive. Five of th» other 
Judges deliver separate opinions, and one. Justice Bald­
win, coiicurrecl>with the judgment for a special reason, 
"bu t dissented from the principles laid down as tho 
grounds of the opinion." Three of the Judges, Chief 
Justice Taney, Justice Thompson, and Justice Daniel, iu 
their opinions, deny that the right is exclusive in congress, 
but urge strongly that the,States have also a concurrent 
right to legislate on the subject. Chief Justice Taney de­
livered a very able argument in favor of this posiiion.— 
His remarks on this point have already been quoted, 
showing that the very words of the clause "seem evi­
dently designed" to impose tho duty on the States to leg­
islate. Their arguments to prove this cannot be answer­
ed. But all those arguments are directly in conflict witli 
the idea that congress has a right to legislate, and -with all 
the arguments urged in favor of that right. 

They vvtio assert the right of congress, do so only by 
pretending that the words which say the fugitive "shall bo 
delivered up ," are addressed to the nation al Government. 
When, therefore. Chief Justice Taney and those who con-
tend for the C'j'_i'.'urrei;t right of the tftates, prove that 
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those words were addressed to the States, they destroy 
-all foundation for the right of congress. There is a direct 
conflict betweea their reasoning and that in the opinion 
Of the court. 

It will be remambered that much is said about the argu­
ment drawn from contemporaneous construction. They 
•who use this argument, confine their view entirely to the 
contemporaneous construction of Congress, and overlook 
that of the States. Now it appears from these very cases, 
tha t a number of the States, among which were New York 
Pennsylvania and Maryland, regarded this as a mat­
ter to be controlled by tho State.', and passed laws 
in good faith to carry this clause into execution. Thus 
showing how baseless was the assertion of the Court that 
they would not execute it. The contemporaneous con-
Btruction of the State* was in our favor, and that of Con­
gress as much for as against us. The opinion of Chief Jus­
tice Taney sujtains this position. He says that the con-
etruction placed on this clnuee by the Court, "had not en­
tered the niinde" either of Congresi, or of the States, when 
t h e law of'93 was passed. 

(Mr. Paine here read at some length from tho opinion.) 
The court contended that if this mstter was left to the 

States, the remedy would fail. Chief Justice Taney claims 
that unless the States may legitlate, the »ct of congress 
would be entirely ineffectual, and " scarcely deserve the 
name of a remedy." He cuts up root and branch the rea­
soning by which the court suiitains the power of congress 1 
yet he concurs in the opinion that congreaa has the power. 
By what other process of reasoning, different from that of 
the court, he a r r ive | at the same conclusion, he does not 
explain. He concurs in the reMoning of the court, so far 
as to give congress the power, and then overthrows that 
jeasoning so as to retain the power in the States. He 
seems to have supposed that the clause was addressed to 
both governments, and that both state and nation, were 
bound to use all diligence in hunting fugitive slaves. 

Three of the Judges contend for the concurrent right 
of the States.. One dissents from the reasoning in the 
opinion of the Court, It leaves, therefore, a bare inajority 
of one in favor of the exclueivo right of Congreef. Now 
take the following extract from the opinion of Judge Mc­
Lean, one of that majority, and tee what strnnge incon-
eistencies they fall into in supporting their opinion. On 
page 660, he says : 

' 'Does the provision in regard to the reclamation of fu­
gitive slaves vest the power exclusively in the general 
government? This must be determined from the lan­
guage of the constitution and the nature of the power. 

" The language of the provision is general. It covers the 
whole ground, not in detail, but in principle. The States 
are inhibited from passing ' any law or regulation which 
Khali discharge a fugitive from the service of his master, ' 
and a positive duty is enjoined ON T H E M , to deliver him 
up, ' on claim of the party to whom his service may be 
due , ' " 

He then proceeds to argue that the power is exc^isive 
in congress. After asserting that the constitution "enjoins 
n positive duty on the States," to deliver up the fugUive, he 
immediately contends that they have no power to deliver 
h im up. How a Judsre of the Supreme Court of the fJni-
ted States could assert such a plain and apparent contra­
diction, it is ditticult to comprehend. 

There are then three Judges who claim a right in the 
States to legislate, one who dissents from the reasoning 
of the Court, and one of the five others who declares that 
the CSnstitution "enjoins a positive duty on the States to 
deliver up the fugitive." "There seems to be about as 
etrong support, therefore, as far as num!%r8 are concern­
ed even, for tho opinion that the States havo a right to 
legislate, as there is for the opinion that the right ia exclu­
sively in Congress. And when it is shown that they have 
a right, it follows that tney have the whole light, for, as 
already said, the very reasoning which proves their right, 
destroys the right of Congress. 

Such are the reasons by which the supreme court sus­
tains the law of '93, with one exceptisn. They say that 
the case of a fugitive is a case arising under the constitu­
tion, and consequently comes under the judicial power 
of the United States, And that therefore congress may 
legislate so as to carry tho judicial power into ett'ect. 

After all its reasoning to show that congress had the 
power by virtue of thti supposed inten'; of the clause it­
self, it makes one attempt to bring itself within the old 
rules, and to show that this power is incidental to the vest­
ing of the judicial power. The attempt is clearly far­
fetched, and by its circumlocution is a tacit admission 
that there was no other way to sustain the power. Bu t ] 
tiiat the fugitJva act is "ueceseary and prosper" to tJie vest-] 

ing of the judicial power, cannot be maintained. If this 
were a case to which the judicial power extends,-con­
gress might prescribe the manner in which the case sho'd 
be brought before it. That is all that is necessary to tha 
vesting of the judicial power. But the act goes far be­
yond this, giving remedies against individuals, inflicting 
penalties, and enacting many other provisions, that a re 
not in the least necessary to the vesting of the judicial 
power, or at all connected with that subject. The judi­
cial power of the Uniteii States extends to suits between 
citizens of different States, It would extend to an action 
of ejectment brought by an owner residing in another 
State. Congress, in order to vest the power, may pre ­
scribe how the case shall be brought before the court.— 
But would that give it the power to punish criminally a 
party who had committed and injury to the property, or 
to give to the owner a right of action against him for a 
porialty ? Clearly not. Yet such a power would seem t a 
be just as necessary to the»vesting of the judicial power , 
as does a large part of the Fugitive Act. 

But I tliink^ tho t rue answer to this argument is, that so-
far as tlie proceedings of the owner are concerned, that 
a fugitive case is not a cnse at law or equity arising under 
the constitution, to which the judicial power extends, a t 
all. 'What I have already said on the meaning of the word 
" claim," in this clause, goes to show this. The only kind 
of judicial proceedings contemplated by the clause, seems 
to be a resort by the fugitive to State laws., to obtain his 
liberty. The prohibition on them to discharge him, was 
the chief object of the clause, and the requirement of de­
livery naturally follows it, meaning no more than that the 
state tribunals, after proof that the person claimed, was a 
fugitive, should not interfere with the pogsession of tho 
owner, but allow him to take the fugitivo away. I believe 
this was the only delivery ever contemplated. No case at 
law arises under the constitution in the proceedings of the 
owner. It is fike the owner ofa horse running at large. 
He may seize the animal wherever he finds it. But he 
cannot sue it. He cannot begin a " case at law" by which 
the horse is to be caught. Let it not be supposed that by 
this comparison I intend to sanction the idea that a man 
can be the subject of property like a horse. God forbid ! 
I only wish to argue it on the footing on which the slave 
laws place it. In the same way the owner is in pursuit of 
his property, not detained from him by any body whom 
he can sue, but running at large on its own'responsibility. 
The courts have decided that he may seize it wherever ho 
finds it, and this seems plain enough, admitting it to bo 
property. If this right of property is secured by the con­
stitution there is no reason why he should not take it away 
as soon as he gets possession, except the protection of the 
people of the state. This requires that the state should have 
the right to prevent him from doing it,until he had given tho 
person claimed, an opportunity to sue out a writ de homine 
replegiando, to test tlie question whether he was a slave or 
free. This was the provision of the New York law on this 
subject. Under this view of it, no case at law arises under 
tho constitution. When the person claimed sued for his 
freedom, it would be a case arising under a state law. It 
could only be brought before the judicial tribunals of the 
United States, by virtue of their appellate jurisdiction, 
when it was claimed that the state law discharged the fu-
fiitive in violation of the constituiion. It would go up in 
the same manner as a caee, where it was claimed tfiat a 
state law impaired the obligation o fa contract. 

I havo now finished my examination of these decision?, 
and have shown, as 1 think, that the reasoning by which 
this power is attempted to be sustained, entirely fails. If 
it be true, that the reason of the law is the soul of the law, 
according to its own maxim, then in my judgment the de­
cisions that have susttiued this power, fell still-born from 
tho lips that uttered them, and were never animated with 
the breath of life. And tbis Fugitive Act stands out in alt 
its horrible deformity, originating in usurpation, a fit 
source for so monstrous an oflspring. 

The court here adjourned until Tuesday at 10 o'clock. 

TUESDAY, MAY 3 0 , - 1 0 A. M, 
M A V I T P L E A S E T H E COUKT ; 

I yesterday urged the unconstitutionality oi the Fugi­
tive Act, on the ground that it vested judicial power in-
court commissioners, thus subjecting the liberties of the 
people to irresponsible, dependent officers, contrary to 
the plain provisions and obvious intent of the constitu­
tion. I also urged that congress had no power to legis-
hite upon the subject at all, but that the clause in the con­
stitution is a mere article of compact between the State?, 
depending on them alone for its executron. I attempted 



A R G U M E N T O F B Y R O N P A I N E . 17 
to show that the decisions by which this power had been 
sustained in congress were contrary to all settled aiiri safe 
rules of construction ; and that if they are to be followed, 
the constitution would be the mask and not the measure 
of its powers. That it would be like the painted scenery 
on the stage, used to hide the designs of the actors til! 
they were ready to begin, and then shifted and changed 
to accommodate the character of the proposed perform­
ance, 

I wish now to call the attention of the Cou.it to anoth­
er branch of this objection, and that is to the extent ol 
the criminal jurisdiction of the United States. When we 
look into the constitution to find how far that jurisdic­
tion extends, we leurn that congress has the power to 
"provide for the punishment of counterfeiting the securi­
ties and current coin of the United States—to define and 
punish piracies and felonies committed on the high seas, 
and otf'ences against the law of nations, and to declare 
the punishment of treason." W e find that no other criiii 
inal juri8<iiction whatever is delegated to it in the instru­
ment . These ott'ences are of a flagrant character, cither 
aimed at the existence of the national governiiieiit, or such 
as lire committed out of the jurisdiction of the States, 
nnd beyond the reach of their power to punhsh. From 
the nature of the ott'ences—from the cautious and specilu 
manner in whicli the power to punish ttiem is granted, a 
very strong implication arises that the intention was tliat 
congress should have no power to punish other ott'ences. 
Because if it was to have implied c-riminal jurisdiction, 
these specific grants seem to have been useless. Take for 
example the case of treason. That is a crime levelled at the 
very existence of the government. It would seem that il 
any power was to pass by implication, it would be the 
power to punish this crime. But the framers of the in-
.strument did not so understand it. After defining what 
should constitute treason, they add the express words that 
"congress shall have power to declare its punishment." 
The object seems to have been to leave no uncertainty in 
this matter, but to mark the boundaries of the criminal 
jurisdiction of the general government so plainly that 
there could be no danger of their being passed over.— 
They feared the gigantic strength of that government, 
and designed to guard the people against a jurisdiction 
that might oppress them by multiplying crimes, and pains 
and penalties—that being the manner in whicti the worst 
forms of tyranny had always been developed. 

This is the view taken by"'oue of the Kentucky Resolu­
tions, drawn by- Mr, Jett'erson, adopted by the legislature 
of that State, and since endorsed by the Democratic Par­
ty . The resolution is as follows : 

" Resolved, That the constitution of the United States, 
having delegated to congress a power to punish treason, 
counterfeiting the securities and current coin of the Uni­
ted States, piracies and felonies commiled on the high seas, 
and offences against the law of nations, and no other crimes 
whatever, and it being true as a general principle, and one 
of the amendinents of the constitution having also de 
clared ' that the powers not delegated to tho United 
States by the constitution, nor prohibited bj' it to the 
States are reserved to the States respectively, or to the 
people, ' therefore, also, the same act of congress, passed 
on the 14th day of July, 1798, and entitled, ' an act in ad­
dition to tlie act entitled an act for the punishment of cer­
tain crimes against the United States',' as also the act pass­
ed by them on the 27th day of June, 1798, entitled, ' an 
act to punish frauds committed on the Banlc of the United 
States, ' (and all other their acts which assume to create, de­

fine or punish crimes other than those enumerated in the con­
stitution,) AllE A L T O G E T H E R VOID AND OP NO FOKCE ; 
and thatttie power to create, define and punish such o'dier 
crimes is reserved and of right appertains, solely and ex-
elusively to the respective States, each within its own terri­
tory ." 

This doctrine, therefore, seems to have a very consid­
erable weight of political authority, if it has not any judi­
cial. But J am aware that a different practice has been 
adopted by the government, and that it has exercised the 
power to punish a number of other crimes besides those 
enumerated in the constitution. This power has been 
claimed under the general grant of incidental power,--.— 
I find no case In which tlio point has been rai.-^ed or deter­
mined judicially. But Ciiief Justice Marshall ahudes to 
the penal code of the United States, in the Bank case, hy 
way of iliustralion. It will be seen that he admits that 
there is " plausibility" in the position of the Kentucky 
Resolution. He says : 

"All admit that the government may legitimately punish 
any violation of its laws, and yet this is not among the 
enumsrated powers of consress. The right to enforce 
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the observance of law by j)unishing its infraction, might 
be denied with more plausibility, because it is expressly 
granted in some cases. * * The several powers 
of congress m.iy exist, in a very imperfect state to be sure, 
but they may exist and be carried into execution, although 
no punishment should be inillcted in cases where the right 
to puni,sh ia not expressly given. 

"Take, for example, the povver ' to establish post-offices 
and post-roads.' This power is executed by the single 
act of making the establishment. But from this has been 
Inferred the power and duty of carrying the mail along 
the post-road, from one post-office to another. And from 
this implied power has again been interred the right to 
punish those who steal letters from tho post-oillce or rob 
the mall, ft miiy be said with some plausibility that the 
right to c a n y the nitdl, aud to punish those who rob il, is 
not indispensably necessaiy to the establishment o fa post 
ottice and a post road. The right is, indeed, ESSENTIAL to 
the beneficial exercise of the power, but not absolutely nec­
essary to its existence. So of the punibhment of the 
crimes of stealing or fidsifying a record or process of a 
court of tfie United States, or of perjury in sucli court .— 
To punish these ott'ences is certainly conducive to the due 
udndnistration of justice. But courts may exist, and may-
decide the causes brought before them, though such 
crimes escape punishment." 

Now 1 shall not deny that there is great force in this 
reasoning, nor that tiiere is some ground to believe that 
the government might claim the power to jjunish, as in­
cidental to the execution of the express powers, even 
against the strong iniplicatiun arising from the specific 
muiiner in vvhich the power to juiiiish certain crimes is 
delegated. I still thiiiit all such jiowcr might safely be 
left to the Slates, and that they being equally interested 
in the accoinpilshment of the objects ol the constitution,, 
would pass all the (U'iniinal laws necessary. But admit 
that this is not so, and that the general govei^nment is to 
have an implied povver to punish other crimes than those 
enumerated. Wha t is the limit of that povver ? W h e r e 
are the bounds at which it must stop ? If they are to ex­
ercise this iniplied power at all, the utmost extent to-
which it should be carried is th is : The express power, 
to which the poviier to punish is claimed as incidental, 
should be first pointed out. And tXiv. act to be punished 
should be one aimed at the execution of the power, or 
one tending to hinder and impede the operations of the 
general government or some of its departments. The 
povver to jiunish .should be clearly and plainly incidental 
to the express jiower, and necessary to its execution.—, 
This rule should be rigidly adhered to. For there is far 
more reason to believe that the Kentucky Resolulion con-, 
tains the true doctiine, than that congress may exercise 
criminal jurisdiction upon loose implication. And tliis 
is the only extent to winch Chief Justice Marshall carries 
the power, as shown by his illustrations. He says the 
power to punish robbing the mall, is '•essentialto the ben­
eficial exercise" of the express povver to " establish post-
offices and post-roads." So the power to punish perjury 
was essential to the proper operation of a com t in admin­
istering justice. 

Let us see, then, what is the character of the Fugitive 
Act in this respect. In spite of all the care of the found­
ers of our government, to guard us against the exercise 
of an unwarninted criminal jurisdiction, we liave here a 
law that brings under its ban, all things that are lovely 
and of good report. A law, that not only in spirit, but by 
its letter, would sirlze upon our mothers, who, by teaching 
us from our earliest years, to do to others as we would, 
that others should do to us, lei'.d us to aid a wandering 
fugitive to escape from a doom to whicli no human being 
would wish to be consigned himself. A law tliat would 
punish our wives and children, who, by their gentle a t t e c 
tion .and prattling innocence, make the home of man a 
place of refuge aud ilclight, amid all the cares and sor-, 
rows that may overvvhehii him in lite. Because the holy 
feehng created in his hoi.rt by the love of his wife and 
children, leads him to try and save a fellow-helng from 
being drng^'ed a way to a, condition where lie lias no wife 

i aud uocliildren, but vvhiu'c they are torn from him, and 
sold Into eternal separation, as ruthlessly as the butcher 
tears the young anliiird from its anxious dam! A la w that 
would punltil our teachers, all who instruct and enlarge 
our minds, and inspire us with tiie love of knowledge aud 
of truth, lieoause all this leads us to rescue a brother 
man Irom the grasp of the oppressor, who would reduce 
him to a state of bondage, where the whole power of so­
ciety is brought to bear on him, to shut out from his mind 
every raj ' of truth, and to encase his sou! in hnpenelraiila 
ignorance and nistit. YPS, Sir! all ttiat can iuspira our 
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fieurts with a just, a generous, humane or noble feeling, 
•comes under the pains and penalties of this act, because 
all this ' ' aids," not only "indirectly" but "directly," to use 
tlie language of the act itself—in the escape of every fu­
gitive that comes among us. 

'Where, then, is the warrant for the exercise of a crini-
,inal jurisdiction of so detestable a churucter? Echo may 
answer, but the constitution answers not! It gives no sanc­
tion to it. It is not among the express powers—it is not 

.incidental to the execution of any of them. 
The Fugitive Law punishes the harboring or concealing 

of a fugitive, or aiding In Ills escape from the owner, is-
..this an act that iiiterieres with the execution of any ex­
press power of the general government, or hinders the 
functions of any of its departments ? Clearly no t ! It no 
more interferes with the operations of that government 
than the stealing of a horse. Where is the ditterence ?— 
One man steals the horse of a sluvehulder who comes iii-

,to our State; another aids his slave tu escape from him. 
Wliere is the difference between the two acts so far UK 
..they aftect the general government ? There is none.— 
And that goverment has just as much jurisdiction to pun­
ish the one act as the oiher. It would be the same as tho' 
that government should claim the power to puni th the 
stealing of a letter from the possession of the owner, al­
ter it had,left the post-otfice, or before it was p u t i u , ae 
necessary to the operations of the post-oiflce department. 
I t will be remembered tha t the power for congress to le­
gislate on this matter at all, was clahned as incidental to 
.the vesting of ttie judicial power. This is the only possi­
ble ground on which any sucli legislation can be sustained 
for a moment. But is the criminal jurisdiction exercised 
in the act, necessary to the vesting of the judicial pow­
er? Cannot congress vest tlie judicial power without 
punishing the harboring or concealing of a slave? Tlie 
question needs only to be asked, in order for every one 
to see that tfie pretence that the one power is necessary to 
the other, is an absurdity. The chasm is too wide between 
them, for any connection to exi-st. 

If a slave-owner should come here from another State, 
with horses of the value of live hundred dollars, aud a 
m a n should steal them from Ills possession, he might re­
plevy them by a writ from the United States Court. The 
judicial power of the United States would extend to such 
'.a case, and congress might vest that povver, and say how 
the case should be brougfit before it. But would it have 
the power to punish the man for the theft ? No one pre-
iteiids it. Y^et this is jus t as clearly incidental to the vest­
i n g of the judicial power, as the punishment of the har­
boring of a fugitive. Such harboring may take place be­
fore any judicial proceeding is commenced; the aiding 
in the escape may take place after all judicial proceedings 
.are over. These are acts not interfering with the funi-,-
t ions of the judiciary, but witli the riglits of the owner, 
if he has any rights. And there is no pos:-ible reasoning 
which will give congresss a criminal jurisdiction, as iiici-
.dental to the vesting of the judicial power, to puiilsh these 
acts, which will not at the same time give it jurisdiction 
to punish all acts in violation of any right, that may b(! 
brought in controversy before tho niUioiial tribunals.— 
Let us see if they who were instrumental in passing this 
act, would be willing to submit it to the legitimate conse­
quences of the reasoning by which it is to be sustained. 
Take the first clause in the same section with the fugitive 
clause in tho constitution. This provides that, " the citi­
zens of each State shall be eutitleti to all privileges and 
immuntities of citizens in the several Slates." Now it is 
a notorious fact that this clause has been systematically 
.and outrageously violated by the South, for many years, 
.and is to this day. No man whose sentiments are known 
to be opposed to slavery can go diere, without being driv­
en out by violence, Tho Slates of South Carolina and 
Louisiana have also passed laws, by which they seize and 
imprison a certain class of the citizens of Massachusetts, 
whenever they enter those States. And when Massachu­
setts sent its authoi^ized agent to South Carolina, to test 
t h e constitutionality of those laws, he was chased out by a 
m o b ! These acts and these Uws were plain violations of 
the constitution. But wv never heard an intimation from 
the general government that it had any povver, or even 
any disposition, to defend the people of the free Slates 
against these outrages ! Not a word ! Not a syllable ! 

(The court here asked Mr. Paine If he thought the gen­
eral government had any power to legislate under this 
clause ?) 

I do not. Sir ! I hold it to be a mere clause of compact, 
like tiie fugitive clause, conferring no power whatever on 
the general government. It might be said that no law I 
eimU be passed to carry its provi'-lons into etfect, in th 

first instance. But violations of it might be punished.— 
And suppose congress should pass a law punishing with 
fine and imprisonment, any person who should "a id , abet; 
and assist, directly or indirectly," in imprisoning any citi­
zen of any State on account of the color of his skin, or in 
mobbing any autliorlzed agent of a state wlio went to an­
other state, to test a constitutional question in the federal 
courts I VVhy, sir 1 we should hear " a clamoi such as 
heard till now was never," about state rights, and usurpa­
tions by the Federal Power ! Our southern friends would 
be ready to liurl the Union into a hundred fragments, be­
fore they would su limit to such dangerous encroachments, 
it would bo an eucroachinent, there is no doubt about it. 
But it would be no more so, than the criminal legislation 
in this Fugitive Act. The same reasoning by which this 
is to be sustained, vyould Buetairi a law such as I have sup­
posed. 

I hold therefore, that in this Act, congress has usurped 
criminal jurisdiction, without a shadow of right or reason, 
An'i usurpations of this character are doubiy dangerous, 
and should be watched, if possible with a double vigilance, 
1 know that the people are too apt to acquiesce in usurpa­
tions by governments. Especially are they too apt to do 
this, v/twn these usurpations are clothed with judicial sanc­
tion. That is v*'hat i,nukeB these the most dangerous.— 
They are wolves in siieep's clothing. They are the most 
dangerous, because least calculated to challenge that ex­
amination and resistance, that usurpations should always 
meet. Acquiescence has ever been tho great error of the 
people. They forget that eternal vigilance is the price of 
liberty, and tliat this vigilauce is to be exercised in un­
masking tyranny under the forms of law. They become 
absorbed in the pursuit of the shining gold and glittering 
silver, and do not perceive that tfie iron net-work of des-
potisia is being woven gradually around them, until their 
liberties are undermined and destroyed, l l i ey regard aa 
a false wizzurd, him who warns them, aud cry peace! 
peace! when there is no peace. , 

1 have said tiiese usurpations of criminal povver are dan-
g(!rous. And who cau say it is an idle fear when the doc­
trine of " constructive treason" has already been revived, 
by the federal courts, and attempted to be put iu execu­
tion against the people, and this under the instructions and 
encouragement of the government 1 Who can say there 
ia no cause of alarm, when those courts speak in terms of 
conlemptous scorn of state officers, calling them '' tup­
penny magistrates," and threatening them with indict­
ments and prosecutions for daring to resort to the legal 
remedies furnished by the laws of a sovereign state ?— 
Who can say that there is no danger, when those courts 
tell us that the slave hunter with one of their warrants in 
his pocket, may range at will through our state, washing 
his iiands in the blood of our people, aud wreaking upon 
our men, women and children, whatever crimes his pas­
sions may prompt, and that by this magic warrant the arm 
of State power is paralysed,—stricken dowfu nerveless and 
helpless to defend its people ? Who can say that we are 
safe, when, after a slave hunter is arrested for a crime 
here, the Federal courts step in and set him free, to repeat 
his offences with impunity. Who can accuse us of un­
founded fear-, when those courts at the same time they 
say and do all this, tells us that they "fiave not yet got a 
quarter of the power, the constitution intended they should 
have"! Grej.t God! If these are the results, when they 
have not a quarter of their power, what may we expect 
when they liave got it all ? 

Sir, this criminal jurisdiction of the United States not 
expressly delegated in the constitution, should be fenced 
around with vv>ills of brass, and with triple bars of iron. 
It is a viper whose length is hidden from the sight. I t 
may appear frozen and harmless to some, but let it b e 
warmed into life by the acquiesence and encouragement 
of the States, and it will drag forth fold upon fold from the 
slimy obscurities of implication and construction. And at 
last it will rear its sparkling crest aloft, and with baleful 
lightnings flashing from its eyes, and its forked tongue 
darting nimbly in every direction, it will hiss in the scorn 
and insolence of power, at the murmurings of the people 
whom it crushes in its convolving folds. 

T H E TRIAL BY JURY. 
And now I come to the last of the objections 1 have to 

urge. It is, that admitting tiiat congress lias the power to 
legislate, and that a fugitive case is one to vvhich the judi­
cial power extends, still the law is unconstitutional, be­
cause it provides that any person claimed, may be reduced 
to a state of slavery witiiout a trial by ju ry . 

When the resolutions that were adopted by the meeting 
on the court house square on the 10th of March, were firs-t 
proposed by the committee, thf'y were to the effect, t h r t 
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^Tlover was entitled to a fair and impartial trial, and that 
the people there would do what they could to secure him 
»uch a trial. Standing in ray place in tho crowd, I moved 
that they be so amended as to read that ho was " entitled 
to a fair and impartial trial by jury," and the motion was 
adopted, I noticed that at the examinations subsequently 
had before the Commissioner, the Distrii't Attorney of the 
United States, while reading these resolutions, dwidt up­
on that claim with a peculiar emjihrisis, amounting as I 
tJiought to a sneer,—as tli()Uj;h to claim a trial by jury for 
a person arrested as a fugitive, if not high treason, was 
etill a crime of not less magnitude. Sir I the responsibility 
for that claim in those resolution.?, does not belong to any 
of the defendants who have a- yet been prosecuted. It he-
longs justly to me. And I am willing to bear its conse­
quences now and hereafter. The pledge that I then made 
1 repeat here . I will, so help me God ! so long as- I have 
a tongue to speak, never fail to assert the right of every 
man, woman and chiki, in the StHte of Wisconsin, with­
out regard to color, rank o r condition in life, to a right of 
trial by jury in all questions touching liberty or life. If 
this be treason, make the most of it,—if it be any crime 
less than treason—make the most of i t ! ' 

And now to the extent of my ability, Ish,ill proceed to 
fulfil my pledge here to day. And if I could have faith that 
any prayers of mine, could furnish me other aid, I would 
ask for the tongues of angels,—I would invoke the genius 
of liberty to inspire my lips,—when f attempt to speak in 
behalf of tjiis great birth-right and best privilege of all who 
have lived within the protecting influence of the Ensrlish 
common law ! The trial by jury , whenever and wherever 
it originated, sprung from the people. It had its origin in 
their honesty, their justice, their humanity and truth.— 
And never among all the inventions of men, has ahy mode 
ef trial been devised, which administers law, so ett'ectual-
ly for the promotion of those great qualities, as the trial by 
ju ry . The people have clung to it with a tenacity that 
showed liow truly they estimated its value. As the Ark 
of the Covenant, containing the testimonies of God, was 
borne by the twelve, chosen from tho twelve tribes of Is­
rael , from the wilderness onward to the land of promise. 
—and as the waters divided before it and ahowed the peo­
ple to pass through dry shod,—,'o has the trial by jury , the 
ark of the covenant containing the testimonies of liberty, 
been borne by the twelve, onward from the reiuote ages 
of barbarism to the present advanced state of civilization, 
—and so during all that toilsome niiireh, the waves of ty­
ranny have divided before it and allowed the people to 
pass through unscathed. Amid all the strife and discord 
in private life,—amid all the mutations of governments,— 
amid all the silent yet mighty workings of corruption, the 
trial by jury has vindicated its character as a shield of the 
innocent,—a merciful judge of the guilty, and a staunch 
nnd incorruptible defender of the liberties of the people. 
And now when iu the very house of il:s friends, a deadly 
blow is aimed at this great"right,—when in the full blaze 
of the light of civil liberty,it is sought to be stricken down by 
the hands of an American Congress,—society should stand 
up as one man, and say In tho language of a popular song : 

Woodman I spare tlOit tree, 
Touch n o t n single bough! 
In youth it sheltered me. 
And I'll protc'ct it now I 

They should say this not from mere motives of gratitude 
for a past protection which they need no more, but be­
cause the trial by ju ry still is and ever will be, the best 
safeguards for all their dearest rights. Because it is n tree, 
that if preserved from the spoiler, will flourish in immor­
tal vigor, so that their posterity may repose in pence and 
safety beneath its branches, when a" thousand generations 
shall have passed away ! 

I sir, for one, was filled with rejoicing, wh^-n I learned 
that our Supreme court, had determined to preserve this 
great right, unimpaired to the people, even where proper­
ty alone was concerned. That decision- vindicated the 
Constitution against legislative innovation, and t regarded 
it as a good omen. The praises of the trial by j u ry have 
been " hymned by loftier harps than mine." And it might 
perhapsjustly be regarded as a w o r k of supererogation to 
say any thing, or to refer to what others have s;dd in its 
praise., B ' t there is a quality in human nature that leads 
us not to appreciate properly,-those blessings we have al­
ways enjoyed. But now that we are losing it,—now that 
w e have lost it,—it may not be altogether amiss to contem 
plate the magnitude of the loss. 

Judge Story in tho 3d volume of his Commentaries 
speaks ofthis right as follows :— 

" I t seerns hardly necessary in this place to expatiate on 
¥h.fi antiquity or importance of the trial by jury in crimin­

al cases. It was from very early times, insisted on by our 
ancestors in the parent country, as the great bulwark of 
their civil and politicul liberties, and watched with an un­
ceasing jealousy and solicitude. The right constitutes tho ' 
fundamental articles of Magna Charta, in which it is de­
clared , " nullus homo capiatur, nee imprisonetur, aut exulet, 
ant aligno modo dcstruaiur, 6fC ; nisi per legale judicium 
parium suorum, vel per legem terrae." No man shall be or 
rested, nor imprisoned, nor banished, nor deprived of 
life, (fee. but by the judgment of his peers, or by the law of 
the land. I h e jud.-nnent of his peer.-', here alluded to, 
and commonly called in the quaint language of former 
times, a. trbii per pais, or tv'\&\ by the counlryj" is the trial 
bj' a jury , who are called the peers of the party accused, 
being of like condition and equality in the Stutat When 
our rhore immediate ancestors removed to America, they 
brought this great privilege with them, as their birth-right 
and inheritance, as a part of that admirable common lawi 
which had interposed barriers on every side, against the 
approaches of arbitraiy power. I t i snow incorporated in-
to all our State Constitutions as a fundamental right, and 
the Constitution ofthe United States •Would have been just­
ly obnoxious to the most conclusive objection, if it had 
not recognized and confined it in the most solemn terms. 

* * * * QQ long, indeed as this palladium remains 
sacred and inviolable, the liberties of a free government 
cannot wholly fall. * * * * * * Mr. Justice Blackstone, 
with the warmth and pride becoming an Englishman, liv­
ing under its blessed protection has said;—" A celebrated 
French writer, who couclude.s that because Rome, Sparta 
and Carth.ige have lost their liberties, therefore those o f 
England in time must perish, shouid have recollected that 
Rome, Sparta aud Cartilage, at the time when their liber­
ties were lost, were strangers to tho tri.il by j u ry . " 

Chancellor Kent In tlic 2J volume of his commentarieF,, 
pag(! 9, writes as follows ; 

" The Constitution ofthe United States, and the Consti­
tutions of almost every State in the Union, contain the same-
declaration in substance, and nearly in the same language. 
And where express couftitutlonal provisions on this sub­
ject appear lo be wanting, the same principles are proba--
bly asserted by declatory legislative acts; and they must' 
be regarded as fundamental doctrines in every State, for ' 
all the colonies were parties to the national declaration of 
r idi ts in 1774, in which thf. trial by jury, and the other 
rights and liberties of Jingllsh subjects,, were peremptori--
ly claimed as their undoubted inheritance and birth-right.-
It may be received as a .self evident propo^'ition universal--
ly understood and acknowledged throughout this coun--
try, that no pers.on can be taken or imprisoned, or disseiz--
ed of hia freehold, or liberties or estate, or exiled, or con--
demned, or deprived of life, liberty or property, unless by 
the law of the land, or the judgment of his peers. The" 
words, by the law of the land, as used in magna charta in ' 
reference to this subject, are understood to mean duepro--
cess of laiD, that is by indictment or presentment of good ^ 
and lawful men, and ihls, said Lord Coke, is the true sense" 
and exposition of those words." 

And now without alluding further to the •writings of any , 
body, to show the value ofthis right, let us consirler the" \ 
means by which it is secured. In the ordinanee of 1787,- ' 
for the government ofthe Territory north west ofthe Ohio,» 
there were certain articles of compact between the States 
" and thepeople ofthe Territory," made nnalierablo, unless 
by common consent. In the second of these, we find the 
follovvdng provisions:—The inhabitants of said territory-
shall always be entitled to the benefits ofthe writ of habeas 
corpus, and of the trial by jury: No person shall be de--
prived of his liberty or property, but by the judgment of 
his peers, or the law ofthe land, &c. 

NOW, Sir, it is well known that the authors ofthis cele­
brated instrument, intended to secure by it forever, to the 
people of the Northwest Territory, the great rights enu­
merated in those articles made unalterable. They )ntend<-
ed to p'ant the tree* of liberty so deep, that no storm oc­
curring on the surface could sweep It away. They intend--
erl that every man, who, in all coming time, should make 
his home in that territory, sfiould purchase with the soil 
itself, as one ofthe "privileges and appurtenances thereto 
belonging," the right of trial liyjury, and the other rights 
there enumerated. They intended to do this, and it has 
been fondly hoped, especially by tho people of tliat terri--
tory, that they had done it. 

I will read a few authoi itlos upon the force and effect of 
the Ordinance. Daniel Webster in his speech on Mr. 
Foot's resolution concerning the public hinds, delivered in 
the Senate in 1830, spoke of tliis instrument as follows; 

" A t t h e foundation of the Constitution of these new 
corthwestcrnStfltPF: vp are accustom».'d Sir, topraife the 
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law givers of antiquify ; we help to perpetuate the fame of 
Solon and Lycurgus ; but I douiit whether one single law 
of any law giver, ancient or modern, has produced etlecrs 
of more distinct, marked and lasting character, than the 

•Ordinance of'87. That instrument was drawn by Nathan 
.-Dnno, then and now a cirlzen of Massachusetts. It was a-
• doptod as I think I have understood, without the slightest 

al'ienition ; and certsinly it has happened to few men to 
be the author of apolitical measure of more large or (;??(Z?/,r-
ing consequences. It fixed forever, the cliaracter of the j 
population in the vast regions northwest of tho Ohio, by 
excludinsr from them involuntary servitude. It impressed 
on the soil itself, while it was yet a wilderness an Incnpac-
ity to bear up any other than free men. !t laid the Inter­
dict a^'iAist personal servitude, in orfjlnsd corap^'ct, not 

• only deejier than all local law, lait deeper also than all lo­
cal constitutions. Under the circumstances then existing I 
I look upon this original and seasoimlile provision as a real 
good attained. W e See its consequences at this moment, 
• and we shall never cease to see them, perhaps, while the Ohio 
shall flow " 

I now refer the court to the case of'Spooner vs. McCon-
nell. In the Ist McLean's Reports, page 337. 

(Air. Paine here read at conslderalile length from the 
opinion of Judgq McLean, holding that ihe articles of com­
pact In the ordinance are still in force, except where they 
have been altered by common con-^ent; tha t the adoption 
of a State cmsti tution, with provisions repugnant to those 
of file ordinance, and entering the Union as a State, wo'd 
constituti! tho common con,seat necessary to the altera­
t ion; and intimating that such provi.-^lons as were subso 
quently guaranteed in the Federal constitution, might be 

-considered as practically superse.led.) 
There is also a veiy able opluhio of Chief .Justice Stowe 

and Judge Larabep, of our old supreme c iur t , delivered 
by the latter. In the case of Newcomb vs. Smith, reported 
ill Chandler's Iteports, sustiiining the validity and binding 
force of tho ordinance. These opinions are ba,^ed upon 
the fact that the people of the Ti'ri itory were not parties 
to the constitution, and therefcre g^ivo no consent iu that 
to tho idteration of the articles of compiict. 

But it is said in these opinion,', that tho adoption of a 
State constitution, witli provUions repugnant to the ordi­
nance, constitutes the common consent necessary to its 
alteration. This appears to be plain. The S a t e constitu­
tion, after its adopt mi, and the entry cf the S:;itc into the 
Union, supersedes the ordinance,—but hov/ fir ? It seems 
to nie, only so far as it stands in its place. And it sl.ands 
in its place only so far as the ordinance operated as a re-
Ktriction on the local governmenr. The S; ate constitution 
is a restriction (Ui Iho local, and not on the genera! gov­
ernment , rho ld , therefore, that there is nothing in the 
adoption of a State C'lustitution, that gives any consent 
to the removal of the restriction iuii)osed by the ordi­
nance on the power of congress. It is adnutted by all 
who hold that the ordin;mpe has ever been in force at all, 
since the adoption of the Federal constiLUtion, that it lim­
ited the powers of congress, while the people were un­
de r the territorial government. Suppose, then, the peo­
ple adopt a State constitution, re-enacting the provi,-=ions 
of the ordinance. Is there anything in tlii,-̂ , that can po.s-
Bibly be construed into a coii-'ent that the general govern­
ment shall be released from its restrictluiis ? It seems to 
m e not, 

I hold, therefore, that the right of trial by ju ry was se­
cured to the people of this State by the ordinance of '87, 
and that they have never consented that it should be ta­
ken away. I have said thus much upon that int-trument, 
because i t is sometimes ciaiRicd tha t the hinmiage o f the 
constitution, in relation to trrif by jui^y, applii^s either to 
a civil or criminal case, an I that a fugitive case is neither 
the one nor the other. But the language of the orolnance 
is broad and general , and applies to any proceeding by 
which a person may be "deprived of liberty." 

Now, Sir. I am aware, though I was not till a short time 
since, that the supreme court of the United S'^ates has 
held that the ordiii>iiice was superseded entirely by the 
federal constiiutiun, anil that it has never been in force 
since the adoption of the latter insti'ument. 'I'Lls vva-
lield in the case of S trader et al vs. Graham, lOli Howard, 
82. It was a suit for lielping away slaves, th t went up 
from the Court of Appe.ds In Kentucky. The counsel 
cited a large number of cases wheie even the courts of 
Blave States held the ordlriance to be in force, and that if 
an owner allowed his slave to go into a State formed out 
of the Northwest Territory, he becomes free by virtue of 
the ordinance. Judge Mcf.,ean held that the question ot 
irtf validity did not arise betbrc tlit; supreme court, and 

- »'iaimed that all said by the court al,'.iul that point, wa.s ex­

tra-judicial. Judge Catron also said that the Slate courts 
"for thirty years" had held some parts ol the ordinance tu 
be binding, and he did not wish to disturb those decis-
hms, when their " opinion might be disregarded by the 
State courts, as oJz'Jer and a dictum uncalled for !" But 
the court, notwithstanding this question waa not necessa­
rily in the case, decided that the ordinance vvas superse­
ded liy the constitution, and that the people of the Territo­
ry were parties to the latter instrument. 

I think this decision is not generally known by t h e p e o ­
ple of the Northwest. For we still see frequent allusions 
to the beneficial results of the ordinance of '87, But, sir , 
if this decision is true, those who make these allusions 
are deceived. Daniel Webster was laborina under a 
great delation. That instrument which he thought pro-
duceii such " las t ing" coneequences, that we "should 
never cease to see them while the Ohio should flow," last­
ed less than two years. It had ceased to have any effect, 
more than forty years before Mr, Webster pronounced 
his speech In Its praise. 

Sir, I do not regard this decision as an authority. I be­
lieve with Judge McLean that it 'was extra-judicial, and 
with Judge Catron that it was " a dictum uncalled for."— 
The only ett'ect it should have, in my judgment, is to con­
vince the people of the Northwest Terr i tory, that their 
rights, though of the most important character, though 
guaranteed by the most solemn compacts, are not safe in 
the supreme court of the United States, whenever they 
come in conflict with the interests of slavei^y. Yes, that 
court will even go f'artfier than is necessary, to construe 
those rights away! 

But, leaving tho ordinance, let us come to the constitu­
tion. And I contend that tho riglit of trial by jury is guar­
anteed here with equal clearne.-^s. It is guarded with even 
the most auxious solicitude. In the 7ili amendment it is 
declared that—" In suits at common law, where the value 
In controversy exceeds twenty dollars, tho right of trial 
by jury shall bs preserve d." Admitting, then, that the 
claim of the master is a " case at law, arising under the 
conslitutloii," as co. tended by the supreme court, then 
the right of trial by ju ry is exj^ressly secured by tills 
clause. In the Gth amendment, the ju ry trial is secured 
in criminal cases. But tho ath amendment covers the 
whole ground. A part of it is as follows : 

" Ner shall any person be subject for the same offence 
to be twice put in jeopardy of life or Ihiib ; nor shall be 
compelled in any criminal case to be a witness again.st 
himself; nor be deprived of life, liberty or property without 
due process of law; nor shall private property be taken 
for public use without just compensation." 

It IB here provided that no person "shall be deprived of 
life, liberty or property without due process of law."— 
The words, " i n a criminal case,"—In the clause preceding ' 
this, do not extend to this clause ; but it stands by itself, 
without iieing necessarily affected by those words, any 
more than the one that follows it. 'Fhe words are broad 
and general, and fully cover the proceedings of a fugitive 
slave case. And I have already referred the court to tho 
construction of the words " d u e process of law," vvhich 
are held to include all the essential rights secured by the 
common law, among vvhich the ti^ial by jury is one. 

The words of this amendment seem evidently designed 
to be general, and to cover all proceedings by which the 
jieople may be deprived of liberty. Because, after this 
the 6th a i endmont provides expressly for criminal cases, 
and the 7th for civil cases. And the words of this 5th 
amendment seem fully to justify the broad statement of 
Chancellor Keiir, already quoted, that—" Itmay bereceived 
as a self-evident proposition universally understood and ac­
knowledged throughout this country, that no person can be 
taken or imprisoned, or disseized of his freehold, or liberties 
or estate, or exiled or condimntd, or deprived of life, liberty 
or property, ujilrss hy the law of the laud, or the judgment 
of Idspecrst" That Is to say, unless he has a trial by ju ry . 

If it he said that this is a proceeding sui generis, and 
that these provisions o f t h e constitution do not apply, I 
answer that it was for the very purpose of protecting us 
ag dust just such proceedings sui generis, by which our 
liberties could be destroyed without "due process of law," 
that these safeguards were inserted in the constitution. 

And now, in view of all those safeguards, liy whicli 
our fathers evidently supposed they had fenced round the 
liberties of the people with adamantine walls, that wo'd 
bid defiance to the fiercest storms of tyranny, let us look 
at the practical operation o f th i s Fugitive Act. A person 
is found in our State in the possession of liberty. He eui-
joys actual freedom, and our law presumes him to be 
tree. All the people here stand on the same footing in 
this respect, A man comes from another Stale, and claims 
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Mm as a slave. He is arrested by a warrant, taken before 
a U. S . Judge or Commissioner, and after an examination 
which is a mere mocliery, not only of all the substance, 
but of all the forms of law, he is decided by such judge 
or commissioner to be a slave, and is delivered up. Keep 
the simple facts in view ! He is a freeman when seized. 
Ho is a .slave when he leaves the court room or comiiiis-
.sloner's office ;—made so by the decision of one m,an 1 Tlieie 
is no room liere for the eva.-iouB of ingenuity. The de­
struction uf the jury trial is complete. That of those cit­
ies that were burled forever beneath volcatdc fires, w-as 
not more so. Whero then arc the safeguards of the con-
ttilutlon ? Where are all the solid raniparls, by whicli 
we behoved our liberties were protected ? Are they uli 
,swept away by this act? Are they, indeed, so feeble a.--
to vanish before the breath of the .slave power, as magic 
castles disappear before the waving of the eiichanter'.s 
wand? They arc, if this act is to stand, for one or the [ 
other is to f dl. x\iid what answei^ Is maile to this ? None I 
at all ! It -Clauds unanswered ami uniiuswera-jle ! | 

W h e n ! hr.'^t obtained the ophil .n of Chief Justice i 
Shaw in the Sims casi', I read In the syllabus at the begin- ; 
iiing, that lire fact that this act makes " no provision for a ; 
trial by jury in favor of thealleged fugitive, doe-' not make ! 
it unconstitutional." I then ]jerur-ed the oiiinlon with | 
feelings of intense curiosity and anxiety, to see by what \ 
reasoning this proposition was to be sustained. I came to 
it at last, and will now read it. It is not louir. i t i s , like j 
the proceedhigs, under this act, of a very " s u m m a r y ! 
tharac te r . " The Chief Justice says : | 

" Since the argument In court this morning, I am re- i 
minded by one of the counsi'l for the petitioner, that the | 
law In question ought to be regarded as unconstitutional, 
because it makes no provi.-:lun for a trial by jury. W e j 
think that this could not have varied the result. The law i 
of IS-'iO stands, iu this r c p e c t , precisely on the same { 
ground with that of 1793, aud the same grounds of argu- ! 
nicut which tend to show the unconstitutionality of the j 
one, apiily with equal force to the o ther ; and the same an- | 
swcrmust he'made lo them." j 

Here wo have tliis great right disposed of in a paragraph, j 
1'he massive bulvvMrks ofthe constitution, are overthrown ; 
by a single exhalation of judicial breath ! And liow dis­
posed of—how overthrown ? Why, tho Chief Justice 
tells us that the "same answer must be made" to this ob 
jcc l lon to tlie present act, that was made to it, vvheuurged 
against the law o f ' 93 . Well, S;r, no answer wa.-s ever 
made to it when urged a'^ainst that law. The question of 
a jury trial was n(jt raised iu the Bright case. And Judae 
Story said afterwards, as w c a r e infermed by his son, that 
the supreuic court had never decided that pniut, but it 
was still an open (luer-tion bcfcsro that court. The answer 
of Chief Jus ' ice Shaw, therefore, is about as tatitfactory 
as was the answer of a defendant to a Bill in Chancery, 
•which I hc-ard read at a'hite public trial, i t vvas a Credit­
or's Bill, and the defendant wished to evade a disclosure. 
H e answered, therefore, somewhat in this wise : tluit to 
the first intcirogatory his reply was, that he had no infer- j 
Illation , to the second, his answer was tliat he knew noth­
ing of the matter ; to the third his " ansivcr was the same" 
as his answer to the first; to tho fourth his answer wo d 
be found embodied in his answer to tho first aud second, 
and so through all the Interrogatories ! There never was 
any answer to the objection against the law of '93, for 
want of a jury trial, and Chief Justice Shaw tells us th(! 
-s^isanie answer is to be made now. Sir, I turned away 
from that opinion sick at heart, at the manner in which 
tho great rights of a nation could be lightly construed 
away and disregarded, by tribunals that were iustitutod 
and sworn to protect llii.-m ! 

I r e a d to this Court yesterday, the able opinion of Chan­
cellor Walworth in the case of Jack vs. Martin, in which, 
he asserte i the right of every persr.n claimed as a fugitive 
to a trial by jury." Let me now call its attention to that 
part of the opinion of the New York supremo cou t in 
the same case, iel."itliig to this point. It will bo remem­
bered that it was delivered by Judge Nel-^on, and that it 
Bustuined tile power of congress to legislate on this sub­
jec t . This gives its admissions upon this point a double 
force. On page 324 of the 12th Wendell , the court says : 

" It has been said tliat under the law of 1793, afrceciti-
zen might be seized and carried away into captivity, and 
hence the necessity of the law of the State, giving to lilni 
a trial by ju ry on Ihe question of freedcmi. 'Phis argu­
ment is plausible and the justice of it difiicult to deny ;— 
biUsound as itis, it tends only to prove the defectiveness 
of the law of congress, not the authority of the State." 

I'lere then we have botli those judges who denied, and 
those who maintained the povver of Congress to,legislate, 

admitting that the " law is defective," and that the objec­
tion for want of a trial by ju ry is a "sound" objection. If 
this is the "answer ," to which Chief Justice Shaw refererl, 
we are willing to take this, and to have the " same" ona 
made to the present Act. But sir, it is sometimes said that 
the person claimed, may have a trial by jury in the Stata 
to which he is taken as a slave! I should think that thi j 
pretence would blister the tongue of the freeman who 
could utter i t! Is that the protection which this State fur­
nishes to its people 1 When they ask for bread, will she 
give them a stone? When they are seized to be carried 
away as slaves, and diinaud a trial by jury to determina 
their right to liberty,—will she say, she Is unable to give 
it, but they may get one from the slave State ; or in other 
vvord.-̂ , that they may get better protection as slaves, un­
der the laws of a slave State, than we can furnish to our 
freemen? I t i s only with feelings of the utniort amaze­
ment that I can listen to this pretext ;—that I can learn 
that there-are men, who, in order to secure to the slava 
holder, the sjioedy possession of his slave, are willing that 
freemen should be dragged awny into captivity, with nu 
chiuice of regaining their liberties, except such as the. laws 
ofthe slave States give their slaves. If that is the extent 
of our protection from the States, the sooner the people 
learn it the better, for they will then take the protection 
into their own ifands. 

But they tell us also that a fugitive from labor, is no 
more entitled to a trial by jury where he is t eized, than iii 
a fugitive from justice. Ti;e distinction between the two 
cases is so palpable, that this needs no answer, but I will 
answer it. A fugitive from justice is not " deprived of his 
llbeity" when arrested in the State to vvhich he has fled, 
in the sense, in which those words are used in the Consti­
tution, Those words mean not a mere taking into custo­
dy for the purpose of biing trieil, but some judicial deter­
mination upon the party's rlsht. A man arrested by a 
sheriff'for a crime agaim-t the State, is deprived of his lib­
erty temporarily for the purpose ofa trial. But this is no,; 
such a deprivation as is meant by the Constitution. Other­
wise no man could be arrested for any ofl'ence withoutthe 
a i d o f a j u r y . In arresting and delivering up a fugitive, 
from justice therefore, there is no adjudication on the 
party's right, but i t i s a mere arrest for the purpose of 
takimr hini to be tried where the crime was committed, 
in olieuienco to a long settled principle of criminal law.— 
Tlie prosecution is begun in another State, and the arrest 
here is no dt.'cision on the guilt or innocence, but a neces­
sary preliminary step to such a decision elsewhere. But 
with the fugitive from labor it is entirely ditt'erent Willi 
him, the quvstion whether he " owes service and labor" t r 
not, is to be judicially determined in the State to vvhich ho 
has fled. The question of his right to liberty is to be pas­
sed upon judicially in that State, And so this Fugitivo 
Act treats it. It makes provision for a trial here, to deter­
mine that question, and requires tho Judge or Commis­
sion r to pass upon it, though its provisions on this sub­
ject are .so lamentably partial, oppressive and unjust, as to 
have excited the alihorauce of the civilized world. Yet 
oven tlie.-?e, wicked as they, are, show the distinction bo 
tw( en these cases. The proceedings against a fugitive 
from labor are not preliminary steps to any proceeding in 
another Slate. They are begun here, and end here. The 
partj'.-! right to liberty is judicially decided here, and if ic ^ 
s deciiled agtiinst him, he is made a slave hy it. The fu- > 

git!V(! from justice is delivered up to a sovereign Slate, 
which has no purposes to subssrve against him, but to 
adiiiiuister to liim a- it does to its own people, ju tice ac­
cording to Its laws. The fugitive from labor, on the oth­
er hand, Is d.jllver<Hl up as a chattel, to the absolutB con­
trol of his chilniant, to tie taken where he wills, subject 
to his st.'lfish pa.s.'-lons, and all his irrespon-^ible power. 

The distinction is so plain that no mind can fail to per­
ceive it. Tho fugitive from justice has no trial by ju ry 
whore he is seized, because he has no trial at all, and his 
right to liberty is not decided upon. The fugitive from 
labor Is entitled lo a trial by jury, because he must have 
a trial of some kind ; his liberty is passed upon, and the 
effect of the proceedings in the State where ho is seized, 
is to reduce him from a state of liberty to one of slavery. 
And if making a man a slave is not " depriving him of 
liberty" then I am unable to know what Is. 

And now I have presented the three objections on 
which we rely as fully as I had intended. To me they 
seem conclusive. They seem to show, beyond all doubt, 
that the Act of congress under vvhich the Relator is helQ, 
was not only an entire usurpation of power, but wag an 
exeifcise of it in • pfdpable •violation of the c!on3rit»;tio{i, 
and is therefore nuU and void. It m a y be said this poti-
tiou is conti-ary lo precedent. There i,"! great force in the 
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doctrine of adhering to precedent, where rights of prop 
erty might be unsettled by departing from them. In 
these matters it is sometimes said that it is more impor­
tant that the law should be settled, than how it is settled. 
But it seems tn me that in matters relating to personal 
liberty alone, this doctiine cannot apply with oqual force. 
The only consequence in denarting from a bad precedent 
there, would be that better justice wonld be done after­
wards, than had been done before. And this could nut 
be an evil 

The decision of the Somerset case, in England , was 
contrary to precedents established by high authority, but 
Lord Mansfield was finally compelled to decide that the 
constituthm of England was higher than judici«l decis­
ions. So wp may say here , the constitution is the highest 
precedent we can have. But this doctrine, even if the 
court should feel bound by the Prigg case, afiects only 
one of our objections. The other two stand unnnswerecl, 
their validity admitted on all hands. There are no prece­
dents asainst them. 1 hold therefore, that our demurrer 
is sustained : that the matters and things set forth in the 
re turn of the Marshal do not justify in law, the detention 
of the Relator, and that he is entitled to be discharged. 

Let no man say that in advancing these doctrmes ] 
show myself an enemy to the constitution and Union of 
these States. Sir, I believe I feel as warm an attachmtnt 
to them both, as is consistent with the duty of a man to | 
feel for institutions formed by man. It is the constitution 
for which I have contended here, I have contended also 
for the Union, for it is only by maintaining the rights of 
the States, that th(' Union can be preserved. He who 
bares his breast in battle to defend his country against 
outward force, does well ! But he who resists invv/ird 
corruption and tyranny does better ; for it has ever been 
the latter danger before which liberty has fallen! 

And now in conclusion let ine reter again to the exist­
ence of that nower among us to which i alluded when 1 
began. I t ' s a ''act of settled history that the early policy 
of the four.de s of our government, was to cherish and 
extend liberty, an<l to discourairo and limit slavery. Ills 
a fact of history equally well settled, that when hy the in­
vention of the cotton-gin, slave labor became more valu­
able, this policy was reversed. And then it was that be­
gan the separate, distinct existence of that power In this 
nation, since known familiarly as the slave power. And 
its influence from that time onward, upon the physical, 
intellectual and moral prosperity o f t h e country, might 
be aptly compared to that of one of the Furies of Hell, 
•Upon- the physica, world, as described by Tasso, He says : 

' ' "Where she passes, the green trees 
Fade.—the sick Sun turns pale,—the living springs 
Stagnate, and cankers blight the flowery leas." 

1 have said this power adopted tho policy of extending 
and perpetuaflng slavery. Adopting the vices o f a past 
age as its virtue—=ayin2 like the fallen archamrel—" evil! 
be thou my good !"—it has pursued this policy with a te­
nacity equalled only by the fell nature of the purpose it­
self. Eagle-eyed, sagacious, vigilant, unscrupulous and 
bold, neither the laws of God, nor the hopes and happi­
ness of man have stood in its way. But in violation of 
the one, and to the destruction of the other. It has srone 
on, buildhig broader and more broad, its bloody al 'ar, on 
•which to Immolate a human race, with all Its miy;hty liur 
den of earthly and immortal hopes ! Lau,ghing at ])liirht-
«d faith, mocklns at right, poisoning the morals, darken­
ing the Intellect, blasting the prosperity of the people, and 
blighting the very physical earth beneath It, it has gone 
on'like the genius of desolation, rioting in corruption, 
and revelling amid decaj and death ! I s baleful Influence 
has not been confined to its own limits. It hag spread 
abroad through the whole land like a moral pestilence and 
contagion. There have been none so high and none so 
low, that they have e,=caped its influence. It has expur­
gated the literature o f t h e nation. It has shackled the 
pi^ess. The blood of a martyr to the fi^oedom of the 
press, cries to Heaven frc-m the soil of a neighborinii: 
State, for vengeance against this power. It has entered 
the church, turning the light of religion into darkness, 
and turnins: the words of blessing and love to the poor 
»nd lowly, into words of cursing and hate, I' has seized 
on the political parties of the country, and made them 
play such fantastic tricks before high heaven, as makes 
the angels weep ! Some of the concessions made to it 
hove doubtless been external. But its great evil has been 
within—in the perverting influence it has exercised on 
the public heart . This has been so great, that the time 
hug been within my recollection. When a man could not 
«tftnd up on Bunker'n HiU. and proclaim the truth,= for 

which they fell, whose heroic dust reposed beneath his 
feet, without subjecting himself to personal violence. I 
have myself seen a man mobbed in the District in Onio, 
since represented in congress by Joshua R. Giddings, for 
denouncing slavery not half so severely as it has since 
been denounced by the representative from that District, 
In the very Halls of Congress. This perverting influence 
has been so great that there is even yet among us, espe­
cially in our ciflee, a class of fawning parasites of power, 
who meet all argumpnts on this subject b7 some heartless 
sneer at the color of the race who have been the chief 
victims of this oppre.s.'^lon. A class who plume tliem-
selves on being wiser than others, because they have ad­
vanced so far as to see that the Declaration of Independ­
ence is a lie—liberty a dehrslon—and equality the visiona­
ry dream of fanatics and fools ! But It Is useless to multi­
ply details of the perverting influence of ihe slave pow­
er. All have seen it. Church and Slate, Priest and Peo­
ple have bowed before it, as plainly as the trees of the 
forest, the shrubs, the grass, and tho waving grain, bend 
forward in the direction in which the driving gale sweeps 
along the Earth 

But It may be asked why I allude to this now ? I do it 
in order to draw from it a two-fold conclusion. First, that 
it WI akens very muc^h, if it does not entirely destroy, the 
force of those decisions that have been made in favorof 
this power, while its influence on the public mind was so 
mighty and universal. W e must remember that judges 
are, alter all, b u t m e n . That although as a matter of the­
ory, they are sometimes supposed to be above the reach 
of prejudice or pas-ion, yet in practice it is often found to 
be different, and that they are influenced by the same 
prejudices and pap.sions as other men. And I think the 
facts to which I have alluded, furnish just reason to be­
lieve, that a perverting influence that has reached and 
controlled almost everv' other class and department in the 
nation, has not been unfelt in the judiciary. I say it 
frank ly and fearlessly,—1 believe It has been felt there, and 
that is the only hypothesis on which I can account for 
such decisions as those I hav.e examined., 

Anlllustiatlon of the manner in which that influence 
acted on the Northern Judiciary, may bo found in the fact 
that Chancellor Walworth after his opinion ag.ainst the 
hi'wof '93, was nominated by one of the Presidents for a 
Judge of the Supreme Court of the United States, but 
was rejected by the Senate, on account of that opinion, 
while Judge Nelson, who decided the other way, was af­
terwards nominated and confirmed,, and is now enjoying 
his rewai'd, and from all accounts deserving still further 
at the hands of the slave power. 

The. other conclusion which I W'ish to draw from this 
fact, is that it strengthens ten fold the force of those argu­
ments in favor of re.siitino: the encroachments of the gen-
eral government and maintaining.the reserved ridits of the 
States. It Is through that government only, that the slave-
power can act directly on the people of the free State.'?,. 
Through that, it can and does act upon them. Through, 
that ir can and will act upon them, to the utracst ex tent 
that Its powers can be stretched. 

W e are accustomed to look upon our country as having 
already attained a v t ry great degree of power and impor­
tance. This is in n sen-^e true. But we have only to trav­
el forward for a century or two, at the sober pace of rea­
son, unnssi'ted by the wings of Imagination, in order to 
behold it bestriding this continent like aX^olossus—posses--
sing a power compared with which, that it now possesses 
would be like the pigmy compared with the giant. Emer­
gencies will doubtless arise in thecour .ee of its national 
existence that will call into being vast armies and navies,. 
And if the general government is under the control o f the 
slave power, these armies and navies will be under its con- -
trol. And who can doubt that that power is capabla of ' 
conceiving the fell purpose of annihflating liberty through 
all these States, and extending over them its own horrible 
institutions ? W h o can doubt that after conceiving this 
purpose it will carry it into execution by the iron arm o f 
military power ? It will do this, not with the avowed 
purpose of overthrowing the constitution, but pretending 
that it sanctions their sacrilegious desisn. They.wi l l do 
It in the execution of so-called laws, passed in accordance-
with those precedents against which I have contended'' 
here. The contemplation of such a destiny for our coun­
try, fills the soul with darkness and gloom! W h e n it" 
shall come to pass, the great experiment wdiich our fa­
thers began in this New World will have failed I The 
light which they kindled, and which burned so brishtly— 
shining like a beacon to the nations afar off—will have 
been extinguished I Liber ty! the fairest, divinest gueot 
that ever came from heaven to dwell with mortal huan. 
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will have fled, sorrowing away forever, leaving the long 
train of coming generations to mourn her flight! 

But let us hope that this destiny may not await us 1— 
That among the inscrutable, ways of Providence, some 
one may be ojiened by which this cup will pass from our 
lips. Let us maintain to the last some hope that liberty 
may not be entirely destroyed—that the cause of humanry 
may not entirely fiiil ! And though the clouds are gather­
ing faster and blacker above us, we are not altogether 
without reason for such a hope I For a number of years 
past there has been another reaction going on in this coun­
try against the influence of thesLive power. And though 
the tide has ebbed and flowed—though in the actual con 
flicts, that power has retained possession of tiie battle 
field, yet the reaction against it has steadfly increased and 
accumulated strength until the present day. The free­
men of the North who have long reposed In conscious 
strength, with a generous forbearance towards the wrongs 
and insults of their deadly foe, havo at last become arous­
ed by provocations that could nut be burne. Tney are 
marshaling their hosts for the coming conflict, between 
the two great antagonistical elements, liberty and slavery, 
that is to settle which shall finally fall before the other.— 
The trampling of the gathering hosts is already heard,— 
the murmuring of tlie rising storm is wafted upon every 
gale. The North is snapping asunder the bands that have 
bound it in subjection to the slave povver, as Sampson 
broke the witlis of tow ! The last link that binds it, is the 
judicial sanction that power has received! Let that be 
broken, and thepeople are free t Can it not be broken? 
Can this great want of the public heart not be satisfied ? 
Can we not have one decision in all this land, that shall 
vindicate liberty and law ? I could almost believe that the 
angels In heaven, would bend forward over its battle­
ments in eagerness to liear such a decision I That un­
born generations would anticipate their time of life, and 
listen from the great womb of futurity, to the announce­
ment of such a decision. But whether these things would 
be, or not, this I know, that itwould be receiveubyall the 
friends of humanity and law throughout this land, with 
such a thrill of heartfelt joy, aa was never felt by a people 
before. Their hearts wouhi be filled with new liopes,— 
hopes that this would be but the beginning ofa more glo­
rious end. Hopes that there is to be a return to the true 
principles and wise policy of our fathers; that tfie Constiiu-
lion as it stands is to be vindicated and maintained,—that 
Courts are to be places where liberty is favored & human 
rights protected, and not wherejudg-s are to exercise their 
ingenuity, to evade &, overturn the great safeguards of the 
Constitution and trample on the liberties of the people I 
Their hearts would be rilled with ne'A' and glorious hope-, 
that this Temple of Liberty, vvhich our fathers builded, is 
to be purified. Tha t the traffickers in the blood ami bones 
of immortal man, shall be driven from its sacred precints; 
and that with a broad continent for its broad foundation, 
and the blue heaven that bends above us for its arch, ii 
nhall be Inhabited by one great band of brothers, with no 
spot where the darkness of bondage shall remain,—but 
that all over, from ocean to ocean, and from the eternal 
ice mountains of the north, to the burning zone, it shall 
be illumined by the light uf liberty, as the Celestial City, 
is lighted by the glory of God ! 

I am aware that 1 owo an apology to tho Court and to 
all engaged in the case, for occupying their time so long. 
The only excuse I can otter, is the vital importance ofthe 
question, or at least my sincere conviction of its impor­
tance.; and the fact that we were obliged to meet, and 
overcome if possible, the curient of decisions, which, so 
far as they were of any force, has been against us. And 
thanking the Court must earnestly, for its kind attention 
.and indulgence, 1 have finished what I had to say. 

[AHGTJMENT OF DIST. ATT'Y SHAKPSTEIN. 
WEDNESDAY, MAY 31—10 A. M, 

Mr. S H A R P S T E I N rephed to Mr. P A I N E ' S argument.— 
W e give tae synopsis of his argument—which consisted 
chiefly in reading authorities—as furnished by himseh 
for the prf 89. 

Mr. SHAKPSTBIN sal i he had noticed in an evening pa 
per that the name of Judge Miller was mentioned in con­
nection with liis own, in an article which related to these 
proceedings. In justice to Judge Miller he would sa_v 
that he hud held but one conversation with him within 
four weeks, and that was had since these proceeding-
were commenced, and that no allusion was made by ci­
ther party to this proceeding, nor was the subject of 
H»beos Corpu* mentioned by either the Judge or himself. 

He then read the provisions of the Revised Statutes, 
and claimed that a State Judge or court could only obtain 
.jurisdiction to hear , determine, remand, or discharge up­
on Habeas Corpus in cases where the application, writ 
aud service were in strict conformity with the provisions 
uf the Statute, and that the provisions of the common 
law viGrG abrogated so far as they conflicted in any way 
A'ith these Statutory provisions. That the appearance 
"f parties cuufd not be construed as a waiver. Tlutt tha 
order of the court was eitiier vahd or absolutely void, 
ti. S., Chap. 124, It Kent's Commentaries, 26. In support 
uf toe sulnciency of the warrant of coinmjtmeBt he ci­
ted 1 Hill, 377, Wnarton's Precedents 502, 

He tuoii proceeded to noiice the points raised by coun­
sel upon the censiitutii.nallly ot the lugit ive Slave Law. 
They were tfie same with those raised iii tfie Simms case, 
.ly ivir. Itantoul, upon which the opinion of CominiSBion-
ct Curtis, and of the supreme coun of Massactiusetts had 
•leen delivered, and published in the Law Reporter, 1852. 
He submitted tu the court that the first puiut raised by 
-vlr. Rautuul, in tlie Simms case, might have more or less 
weight iu that case, ami yet have no force when applied 
to the present case. Ttiat the law might be uucouetitu-
clunal m that respect, and still valid in uther respects.-— 
ft so, the question wiiether the power wriich the com-
.iiissioner is called upon to exercise under the act of 1850 
.je proper or improper, does notar ise in this caee. Un­
der the act of 1850 the commissioner acquires the pow­
er to hear and determine a case arising under that act, 
but his power to arrest and hold to bail ott'enders against 
the laws of tue United Siates, is given by the act of i835, 
5 R. S. At Large, 5f6, and it is by virtue of the latter uct, 
„uut he held this Relator to bail. But he would notur^fe 
uiis p, int, as he considered the constitutionaUty of the 
act of laob in this respect settled by the adjudications of 
lue courts, and cited the opinion of tho suprem* court of 
Massachusetts in ttie Simms case. 

In reply t e t h e p ilni raised by the counsel denying the 
power ot cuugrecs to legislate upon this subject, he cited 
1 Joans Rep. 67, 5 Serg, and ftiiwle 62, 12 Wend. 311, 3 
i^ick 11, 16 Pet. S C. Rep. 539. 

Tlie act ol 1793 was buoject to all the objections raised 
against the act \ii 1850. . Under that act Mugistnites and 
Justices of the Peace were authorized to exercise all the 
powers with which comiiii»siouers are now clothed, and 
uie supreme court in the case of Prigg vs. Common-
vveaitu of Pennsylvania, held that these Justices of the 
Peace might properly exercise those powers. But the 
Justice js not authorized to give a trial by jury, nor is tho 
examination provided for in that act, free irom any of tha 
-lUjectiuns which are raised against the act of 1850. Th« 
J uUiuial functions exercised by the commissioner in the 
extradition ol fugitives from labor, are noteascutially dif­
ferent f'ruin those exercised by the Executive of the 
State in the extraditiun of fugitives from justice. And it 
would be just as proper for the Executive ol the State to 
reply that he would not deliver up a fugitive from justice, 
on me ground that the S.ate demanding him would not 
give him a trial by jury , as for the Stale authorities to re­
ply to tlie claim maUe tor the delivery of a fugitive from 
niDur, that the State from whence he fled, has nut provi-
aed a trial by jury for him , or that he will be unable to 
obialn it if delivered up. ft is no valid reply to either da-
inand, and has just as much force when applied to tha 
one case as it has when applied to the uther. In conclu-
.siun he held that the decisions of the courts covered eve­
ry question raised by the Relator in this case, and that all 
parties are bound by them alike, 

iMr. W A T K I N S replied in a brief but forcible speech, 
sustauiiiigthe positions already taken by Mr. P A I N E , 

Mr. P A I N E followed, reviewing the auihoiiiies cited by 
Mr. SHAH'PSTKIN, and contending that instead of over­
throwing the pubilions he had tasen, they sustained them. 

At the close of his remarks Justice S M I T H announced 
that he would hold the subject under advisement for one 
week, and then deUver his opinion and make an order ia 
the case.) 

OPINION OF HON. A. D. SMITH, 
Associate Justice of the Supreme Court of (h» 

Slate of iViscunsin. 
WEDNESDAY, JUNE 7—11 A. M. 

On the 27th ult., application was made to me by Sher­
man M, Booth, the petitioner, for a writ of Habeasi Cor­
pus, to be directed to Stephen 'V. R, Ableman, who it w w 
alledged, rsstrained th« petitioner of his libarty, Asaom.-


